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FOREWORD

When | was elected to the state Supreme Court in November 1994, |
eagerly looked forward to the opportunity of serving on the court. In
particular, | looked forward to serving with my old friends, Justices
Robert Utter and James Dolliver. They were then the senior members
of the court, and | had known and admired each of them for many
years. Unfortunately for me, Bob Utter retired just afew months after
| came on the court. Jim Dalliver, though, stayed on and | had the
distinct honor of serving with him during the last four years of his
brilliant 23-year career on the Supreme Court.

My first recollections of Jim Dolliver roughly coincided with the
beginning of my law practicein Olympia. It was 1964 and | had just
graduated from law school and returned to my hometown to enter the
practice. Inthefall of that year, Daniel J. Evanswas el ected governor,
and when he began his administration in January of 1965 he named
James Doalliver as his number one assistant. Jim quickly developed a
reputationin Olympiaand el sewhereasthebrilliant “ ass stant governor”
whose energy and efficiency was the stuff of legends.

Jim, unlike many who come to Olympia with state government,
quickly became a part of the community. Over the years he and his
wife, Barbara, have lent their time and talent to a multitude of
community organizations, al of which are the better for it.

In about 1970, the Alexanders and Dollivers became neighbors on
Olympia' s West Side and our families got to know each other on a
personal level. Indeed, therewasatimewhen it wasa most an everyday
occurrence for a Dolliver child to be found playing in our yard or
basement or vice versa. Jim'’s neighborliness was best exemplified by
hiswillingnessto umpire someof my son’ slittleleague baseball games,
without a doubt the toughest judging chore thereis.

When Jim was appointed to the Supreme Court in 1976 by Governor
Evans he promptly developed a reputation as an outstanding jurist
and overcame the concerns expressed by a handful of detractors that
hisexperience asaprivate practitioner wastoo sparse. He al so showed
that he was an effective campaigner, surviving a strong election
challenge shortly after his appointment. In succeeding years hisfine
reputation asajurist grew, asdid hisfameasapublic speaker. imwas
particularly noted for hisbooming speaking voice and on the stump he
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could give an effective speech on almost any subject. His colleague
and friend, Justice Utter, afine speaker in hisownright, once commented
that a group he spoke to on an annual basis never invited him back
after Jim covered for him by speaking to the group one year.

During thefour years| served on the Supreme Court with Jim Dolliver
he was the real inspirational leader of our court. Though physically
hampered by a stroke he suffered in 1993, he never once complained
about the physical limitationsthat wereforced on him by this setback
and he went on with his work at the court with the same energy,
devotion, and determination that he had displayed throughout hislong
period of public service. Indeed, during the four years | served with
him, he never missed a day of court and he was always prompt and
efficient in producing his written opinions.

His greatest value to the court during this period, though, was his
mere presence among us. He was at once the court’s wise senior
member, itsconscience, and our institutional memory about the court’s
hallowed traditions. In court, at case conferences and business
meetings, he did not speak as frequently as | am sure he had at an
earlier time. When he did, however, everyone listened with rapt
attention and more often than not followed his lead. Although an
open-minded person, Jim was firm in his convictions about certain
fundamental principles and from these he was loathe to stray. On
rare occasions, he could even be abit blunt with the court and would
not hesitate to take us collectively “to thewoodshed” when he thought
we were straying too far from common sense.

When Justice Dolliver announced his retirement from the Supreme
Court, there were a great number of tributes paid to him by various
private and government organizations. This significant outpouring
of goodwill expresses, better than any words| can place on paper, the
genuine affection and respect that Justice Dolliver’s friends,
colleagues, and fellow citizenshavefor him. It isonly fitting that this
oral history, which summarizes the life of this remarkable man, will
be available to those of uswho know him aswell asto many persons
in the future who did not.

JUSTICE GERRY L. ALEXANDER
Washington State Supreme Court
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Our entire officeis pleased that the Washington State Supreme Court
has agreed to publish the oral history of Justice JamesDolliver. Jim’s
dedication to the people of Washington State and his commitment to
public service will never be forgotten. He isa shining star.

Jm Dolliver has always been an exemplary public servant, serving
as a community volunteer, an aide to Congressman Jack Westland,
the chief assistant to Governor Dan Evans, and finally as chief justice
of the Washington State Supreme Court. He has the keen ability to
keep his eyes and his agenda focused exactly on the target. As we
worked together during Governor Evans administration, | once asked
him, “What isthereal role of governor?’ Hedid not hesitate with his
reply. He said that there is only one rea role. That is to “set the
agenda.” Governorswho don’t “set the agenda’” really don’t govern.

Over the years, | have learned how right he was. Jim knows that
there is more to governing than responding to the headlines of the
morning paper. It hasbeen an honor and aprivilegeto work with him
through the years.

In publiclifeand private, Jim has been awonderful friend and aman
tolook up to. We are so fortunate to have known his compassion and
vision; his honesty and integrity; his love of country, community,
and family.

RALPH MUNRO
Secretary of State



PREFACE

TheWashington State Oral History Program was established in 1991
by the Washington State L egislature to document the formation of
public policy in Washington State. It is located in the Office of the
Secretary of State and guided by the Oral History Advisory
Committee.

Each oral history isavaluablerecord of anindividual’ s contributions
and convictions, their interpretation of events, and their relationships
with other participantsin the civic life of the state. By reading these
oral histories, the complex interweaving of the personal and political
processes that shape public policy are revealed.

In early 1998, a Supreme Court advisory committee was formed to
create a Supreme Court Series. This committee consists of
representativesfrom the Oral History Advisory Committee, Supreme
Court, and the Office of the Administrator for the Courts, who guide
the selection of the Supreme Court series candidates.

After acandidateis selected by their respective committee, extensive
research is conducted about the life and activities of the prospective
interviewee using legidlative journal's, newspaper accounts, personal
papers, law reviews and other materials. Then a series of taped
interviews is conducted, focusing on the interviewee's public life
and contributions, but al so including personal sources of their values
and beliefs. Political and judicial values, ideas about public service,
interpretation of events, and reflections about relationships and the
political or judicial process are explored. When the interviews have
been completed, averbatim transcript is prepared. These transcripts
are edited and reviewed by theinterviewer and intervieweeto ensure
readability and accuracy. Finally, the transcript is published and
distributed to libraries, archives, and interested individuals. An
electronic version is available on the Secretary of State web site
(www.secstate.wa.gov).

Recollection and interpretation of eventsvaries. It isthe hope of the
Oral History Program that thiswork will help citizens of the State of
Washington better understand their political legacy and judicial
traditions,
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| NTRODUCTION

INTERVIEWING JAMES M. DOLLIVER

From the lofty position of his portrait hanging above the fireplace—
itisin oil and three feet tall—James Jones Dolliver (1819-1906) is
animposing presence in the Dolliver home on North Sherman Street
in Olympia. He was a circuit-riding Methodist preacher who with
Bibles in his saddlebags rode out across Virginia to save souls in
small towns and villages during the years before the Civil War. He
was a loyal supporter of Abraham Lincoln, as were his three
distinguished sons. After the war, the family moved west to lowa,
where one of the sons, an eminent attorney activein state Republican
circles, married the governor’ s daughter. Another became afamous
orator and a United States senator. The third, like James J. himself,
became a prominent Methodist minister.

The portrait shows us a countenance that is not open to any single or
simple reading. If your home were away station on his circuit, you
might suppose that he probably would not consign you to perdition
without substantial evidence. But you will also suppose that here
was a man of determined purpose, high integrity, and firm character
who would certainly not sit quietly in your parlor and put up with
any nonsense, either.

If you listen closely, and watch the body language, you might imagine
the same qualities in the man who has lived for thirty-five yearsin
the house on North Sherman Street, James J.” s great-great grandson,
the former chief justice of the State of Washington, James Morgan
Dalliver.

Though afull-time caretaker often moves his wheelchair around the
house, Justice Dolliver can move himself well enough. And his
powerful right arm can easily open the front door for visitors. His
handshake is muscular and assertive. He invites guests to sit on a
comfortable, brightly-patterned sofa near the large fireplace, in front
of which—right hand upon the wheel—he positionshimself carefully.

Thefireplaceisbordered by heavy brass. Infact, thevisitor will notice
the measured centrality of traditional metals—of shining brass,
bronze, and steel: the brass fire tools next to the sofa, the brass
candlesticks and oil-burning lamps on the mantel, aleather-and-wood
magazine rack studded with brassnails (built in lowasixty years ago
by Dolliver’s father), a bronze bust of William O. Douglas, a
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sculptured steel mask that Dolliver calls ssimply “Greek Woman.”

Thisisaspacious, carpeted room wherewide shelvesaong thewalls
support probably eight hundred books—history, philosophy, poetry,
social analysis, leather-bound volumes of the Great Books classics.
Where the shelves end there are framed pencil sketchings, several
classical prints, and five original oil paintings done by Northwest
artists. Four are landscapes, two of which—"Barn in Winter” and
“Barn in Summer”—were done by Jerry Koukal.

But the portrait of the stalwart circuit rider, surrounded asit is by the
polished metals, the books, and the paintings, does not predominate
or control: the eye moves easily to the right of James Jones Dolliver
to a large glassed frame that displays poems by Barbara Dolliver.
They have been transcribed in an elegant calligraphy by Tim Girvin.

Onthecoffeetablethereisabook of BarbaraDolliver’ sprinted poems,
hand-bound by a close friend who used her own heavy white paper
made from wild flowers and fibers of cotton, linen, and silk. Under the
book is a boxed kalimba, a wooden musical instrument from Africa
that Mrs. Dolliver sometimes plays. Next to it is a book of poetry by
Ted Hughesand achinadish of candiesin bright red wrappings. Across
the room, under areading lamp, is a caned wooden rocking chair that
Dalliver inherited from his great-grandmother and in which Barbara
Dalliver has many times rocked to seep each of their six children.
(Dolliver saysit “hasanicesgueak.”) Somewherein theroom, waiting
to join anyone who decides to sit, is a two-month-old dachshund.

On Friday afternoons between January 29 and July 2, 1999, the brass
clock in the dining room always chimed twice as we prepared our
tape recorder. While our visits allowed for occasional unstructured
banter, most of our interviews were sessions of straightforward
questions and answers. In most cases Justice Dolliver had seen alist
of the questions before we arrived. At no point did he ever object to
or refuse to answer any of them.

There were, however, difficulties in sustaining this straightforward
motion. The problem was that Justice Dolliver hasamind so richin
significant experience and seasoned judgment that we were often
tempted to list to port or starboard away from the straightforward
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guestioning and to engage him in spirited analysis or good-humored
argument. How to keep historiansout of history isavery old problem.

At least we tried. We finished with fifteen tapes, most of them
recording a full hour’s conversation. Our approach was generally
chronological, but with enough slack to allow generously for
digressions. Tapes 1 and 2 are about the early years. Tapes 3 through
6 cover the years with Dan Evans. The State Supreme Court years
areon 7, 8, and 9. Barbara Dolliver is on tape 10, Dan Evanson 12,
and Dolliver’s summation on tape 13. Tapes 11, 14, and 15 touched
on a variety of topics and were deliberately undisciplined: we used
them for explication and exploration. Copies of the tapes and of the
original unedited transcriptionswill be on file in the State Archives.

James Dolliver’s career in state government began thirty-two years
ago, and it has touched—indeed, it has often envel oped—episodes
and developments of signal importance to a historical understanding
of these years. A recitation of the events in which Dolliver took a
leading role might suggest along and exciting chapter for athoughtful
study of recent state history. This book, obvioudly, is not in itself
that chapter. Although oral history can be rich raw material for the
thoughtful historian—it can be mined, filtered, sifted, analyzed,
graded, and washed before it is melded into other elements—it is
still not history as we properly regard it. Our colleague Anne
Kilgannon in the state Oral History Office likes to observe that, in
working on these projects, we are surely not writing history; but we
are engaged in what neverthel ess can be aworthwhile enterprise: the
creation of historical documents.

Which brings us to a note about our appendices. we are pleased by
their significance and their abundance. Evans “The Winter of Our
Discontent” (Dolliver wrote a good part of it; see the discussion in
Part 2 of the transcripts) is an important landmark in state political
history and totally relevant to the structure and texture of Dalliver’s
political thought. Dolliver’s Washington State University addressis
probably familiar to serious students of state government. We, of
course, think that anyone who has even thought about state
government should read it. Thisisthe original, from Dolliver’ sfiles.
(A shorter version is included in Washington Comes of Age: The
Sate in the National Experience, edited by David H. Stratton and
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published by the Washington State University Press in 1992; this
book also contains Dan Evans' reflections on his years in state
government.) The Dolliver decisionswe have selected aretwo that in
our first reading demonstrated for us a superior intellect at work on
profound and complex moral problems, a fine mind cruising with
considerable grace at the height of its very considerable power. We
had determined to reprint them herein abridged form even beforewe
realized that they had been written after James M. Dolliver was
severely disabled by a massive ischemic stroke in 1993.

Thisproject began with threerewarding interviews—with Justice Philip
A. Talmadge, Justice Gerry L. Alexander, and Secretary of State Ralph
Munro. In developing an approach and in working up questions, we
benefited from the tapes and books of Professor Charles Sheldon (see
A Century of Judging: A Palitical History of the Washington Supreme
Court, University of Washington Press, Seattle, 1988, and The
Washington High Bench: A Biographical History of the Sate Supreme
Court, Washington State University Press, 1992) and a transcription
of Dr. George Scott’s 1990 interview with Justice Dalliver. In
determining the scope of gquestions about the Evans years, we were
fortunate in having the index titled “ Guide to the Governors' papers,
Volume5: Daniel J. Evans, 1965-1977,” expertly compiled by David
W. Hastings for the state archives in 1986.

Oral historiesare almost always edited for clarity and coherence, and
to these ends we have occasionally transposed parts of the
transcriptions when we believed that the movement would be hel pful
to the reader. Justice Dolliver was of course involved in the editing,
aswere BarbaraDolliver, Dan Evans, Joan Dolman, Anne Kilgannon,
Brad Benfield, and our dear friend Dorothy Conway, whose
suggestions we deeply appreciate.

We have a very specia debt to Joan Dolman, who, after seventeen
years service to Justice Dolliver as his administrative assistant,
graciously agreed to transcribe our tapes. Her skills and experience
have indeed made this oral history possible.

NORMAN H. CLARK
SUSAN McKEEHAN
Interviewers



BioGrAPHICAL HIGHLIGHTS

JAMES M. DOLLIVER

James Morgan Dolliver was born October 13, 1924, in Fort Dodge,
lowa. He lived in Fort Dodge until he graduated from high school
and joined the Navy Air Corpsin 1942. As a commissioned officer
and pilot, he flew search-and-rescue missionsin 1945 for the United
States Coast Guard.

In 1944, his father, James Isaac Dolliver, was elected to the United
States House of Representatives, where he represented the Sixth
Didtrict of lowafor twelveyears. JamesMorgan Dolliver often visited
his family in Washington, D.C. In 1946, he entered Swarthmore
College and began spending his summers working as aranger in the
Olympic National Park.

He married afellow student, Barbara Babcock, and graduated with
high honorsin 1949. After law school at the University of Washington,
he began the private practice of law in Port Angeles and later in
Everett. He wasimmediately active in state Republican politics, and
in 1953, he left for Washington, D.C. to work as administrative
assistant to Congressman Jack Westland.

In 1964, Dolliver managed the stunningly successful gubernatorial
campaign of Republican candidate Daniel J. Evans. Afterwards he
served as the new governor’s chief of staff and political advisor
through the most turbulent years of the 1960s and 1970s. During this
period Dolliver was deeply involved in administrative decisions that
would have profound impacts on racial relations, higher education,
environmental legidation, and the dynamicsof the state’ s Republican
Party.

Before Dan Evansfinished histwelfth and final year inthe governor’s
office, he in 1976 appointed Dolliver to fill a vacancy on the
Washington State Supreme Court. Dolliver later won election to that
position four times and served as Chief Justice from 1985 to 1987.
As Justice and as Chief Justice, Dolliver wrote mgority decisions—
some of themriveting—on vital societal issues. Theseincluded capital
punishment; the doctrine of proportionality in capital cases; and “the
new federalism” —the movement on the part of some state supreme
courtstowards afresh defense of the uniqueness and integrity of their
own state constitutions.



BioGrAPHICAL HIGHLIGHTS

Following hisreelection victory in 1992, Dolliver suffered a severe
stroke in January 1993. Though he has required a wheelchair since
then, rehabilitation therapy made it possible for him to continue his
work on the court until his retirement in January 1999.

Justice Dolliver hassix children and three grandchildren. He has been
activein many educational, religious, and professional organizations.
Since the campaign of 1964, he has been one of the state's most
popular public speakers.



CHAPTER 1

From ForT DoDGE
TO PoRT ANGELES

Mr. Clark: James Morgan Dolliver. A good
afternoon to you, sir. Let’s begin with your
telling us where the Morgan came from.

Justice Dolliver: Well, it comes from my
mother’s family. They were named Morgan.

Mr. Clark: WheredoesDolliver comefrom?

JusticeDolliver: ItisaWelsh name, actually.
The original spelling, | understand, isD A L
Y B E R, which is Welsh. My ancestors, as
far back as | have been able to trace them,
camefrom Dorset County, and probably came
over from the Welsh side during the wars of
the English and theWelsh. DolliverisaWelsh
name and Morgan is a Welsh name, and my
maternal grandmother’s maiden name was
Rogers, so we have quiteabit of Welshinthe
family.

Mr. Clark: | see. When did the Dollivers
cometo lowa?

Justice Dolliver: They landed about 1630 in
Massachusetts, and they gradually worked
their way west. | think the main body arrived
in lowa some time about the middle of the
nineteenth century. My uncle, Jonathan
Prentiss Dolliver, and his two brothers, one
of them my grandfather and the other aVictor

Brown Dolliver, came to Fort Dodge.
Mr. Clark: What did your grandfather do?

Justice Dolliver: He was a Methodist
minister.

Mr. Clark: Pleasetell usabout your mother.

Justice Dolliver: Well, | know very little
about her. My father never talked about her. |
know that she went to the Kansas City,
Missouri, schools, went to the University of
Chicago, and took a degree in home
economics. She died about ayear after | was
born. She had infantile paralysis, and
complications from the polio led to her death
in1925. That’sreally about all | know of her.
| have a picture of her, but my father never
talked about her other than to say he certainly
loved her. When | was a boy, | spent a good
deal of time with my maternal grandparents
in Kansas City. | would go down to Kansas
City during the summertime for, oh, three or
four weeks and would visit with them.
Because my mother had no brothersor sisters,
| was redlly the last remaining generational
link that they had. | was completely spoiled
by my grandparents, particularly my
grandmother, because | was the next
generation. It was agreat life whileit lasted.

Ms. McKeehan: Did they tell you stories
about your mother?

Justice Dolliver: No, they really didn’t. I'm
sure she was a very smart woman, a very
bright woman. But as far as their telling me
stories about her personal characteristics, the
answer is“no.”

Mr. Clark: Werethey college graduates, your
grandparents?

Justice Dolliver: I'm not sure. She may have
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been. Hewas not, | don't think.
Mr. Clark: What did your grandfather do?

Justice Dolliver: He was in the insurance
business. He worked for an insurance agency
in downtown Kansas City in the Fidelity
Building. | don’t think they went to college.
They may have.

Ms. M cK eehan: But your mother graduated
from the University of Chicago?

Justice Dalliver: In fact, she met my dad at
Chicago. She was taking a course, a PHB in
home economics; and he, of course, was
taking alaw course. But she was one of those
persons who was really very mysterious. My
father never talked about her. Never. Once he
said she was a wonderful woman, and that’s
al.

Ms. McKeehan: Do you think it hurt him to
think about her? Or, you don’t know why he
didn’t talk about her?

JusticeDalliver: Well, | don’t know. | suspect
that for him it was like digging up the grave.

Mr. Clark: When you were growing up in
Fort Dodge, did you have any kind of
surrogate mother at home?

Justice Dolliver: Yes| did. Rachel married
my father in 1928, and she adopted me. So |
was an adopted child.

Mr. Clark: | see.

Justice Dolliver: And sheis still alive. She
has always been my mother, and | address her
as “Mother.” She and my father had three
wonderful children. She was the only mother
| ever knew. So, in asense, | was fortunate: |
had a mother who gave birth to me, and | had

a mother who raised me. Not many persons
have that kind of advantage.

Ms. McK eehan: Did your father and Rachel
have a good marriage?

Justice Dolliver: | think they did. They were
married fifty years. Just barely. He died in
November, and the fifty-year event had been
in September. Though he had been avery ill
man—he had a series of minor strokes—I
think they had a happy marriage.

But he was not demonstrative. He was a
manual training teacher before World War |,
and he liked to putt around in the shop and
work with wood. He was not what | would
call a great woodworker, but he enjoyed it.
Heliked to play around with wood. That table
right in back of me, the little one which has
the names beaded in nail heads, was one he
made. That was after histrip to South America
when he was on one of the committees in
Congress.

Ms. McKeehan: Did you do any wood-
working with him?

Justice Dolliver: Hewas able to train and to
help me. | make no claim to woodworking.
The only thing he was able to teach me and |
benefited from was electricity. I'm still
competent in electricity. Hewasvery skillful.

Oneof thethings heliked to do, wewould
go down to Dalliver Park nearly every week
and have apicnic, then drive around through
the old townsin that area—the old clay towns.
And we would walk. He was a good hiker.
He would go on these hikes with me and my
brothers and sister throughout the park. |
enjoyed that.

Mr. Clark: Your father was in Congress for
twelve years?

Justice Dalliver: Yes, hewas.



From ForT DobcE 10 PORT ANGELES

Mr. Clark: What sort of burden did hisbeing
away place on the family?

Justice Dolliver: | never noticed. | suppose
my mother would have a different story, but
wewere, asyou might imagine, wewerevery
proud of himand of J. P. Dalliver, the Senator.

J. P.’s presence sort of loomed over the
entirefamily, and | guessit was second nature
for me to expect the male members of the
family to beinvolvedin politics. So | wasvery
proud of my father, and he had a lot of time
left for us. Wewent out for picnicsand things
of that nature, and | never felt neglected at
all.

Mr. Clark: Did he often take you back to
Washington, D.C.?

Justice Dolliver: Hewasthe county attorney
of Webster County for anumber of years, and
he was on the school board. By the time he
was elected to Congressin 1944, | had already
goneinto the Navy. | saw them at their place
in Washington many times. Then after thewar,
when | was going to school in Philadelphia, |
was close to Washington, D.C., so | saw a
good deal of him during those years.

Mr. Clark: Your great uncle, the United
States Senator, did you know him?

Justice Dalliver: | never knew him. He died
in 1910 of a heart attack. He was
extraordinarily popular, apparently, from all
I’ ve been ableto find out. The best account of
hislifeis, oddly enough, in agroup of volumes
called Our Times by Mark Sullivan. Sullivan
was a newspaper man, and heliked J. P. very
much. What people tend to forget is that the
great dividein the Republican Party, between
the progressives and the “ stand-patters,” was
on the tariff. J. P. was, of course, one of the
progressives. As a matter of fact, he led the
fight against the Payne Aldridge Tariff Bill in

1909, which probably killed him. His attempts
to get lower tariffs for agricultural products
were quite well-known. He was a powerful
speaker, a very fine public speaker, and he
was this man’s son by the way. [Justice
Dolliver pointed to alarge painting of hisgreat
grandfather hanging over his fireplace
mantle.]

Mr. Clark: What was his name again?

Justice Dolliver: Jonathan Prentiss Dolliver.
Prentiss was an old family name.

Mr. Clark: Was he a Teddy Roosevelt
Republican?

JusticeDalliver: T. R. Republican, yes. Very
definitely.

Mr. Clark: | haveread that you grew upina
deeply religious household, and | am
beginning to understand why. In what way
was this apparent?

Justice Dolliver: Well, my grandfather was
a Methodist minister, this man [pointing to
his great grandfather over the fireplace] was
aMethodist minister, and my father wasactive
in matters concerning the Methodist Church.
| guessit wasn't so much manifested by asort
of “you do this, do that, and the other thing,”
so much as it was by the fact that in those
days everyone went to church. | mean
everyone. We went to church every Sunday.
Wewent to church because it wasthething to
do. As far as any doctrinal religiosity was
concerned, no, there was none.

Mr. Clark: Did the family have prayers
together?

Justice Dolliver: No, we never did. My
grandmother, who was my father’s mother,
was very religious. In fact, she had been a
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Quaker first, and then she married into the
Methodist Church. She was very much of a
prohibitionist, W.C.T.U., and that kind of
thing, and neither my mother or father either
drank or smoked, and neither did |, asamatter
of fact. That was not necessarily atouchstone
of our religiosity, but it wasthere nonethel ess.
Thething that is different is nowadaysif you
take a representative group of people in the
community and ask them what they are, they
will tell you everything except what particular
religion they belong to. When | was growing
up, if you would ask people “What are you?
Who are you?’ they would identify
themselves partly by whether they were
Methodist or Episcopalian or Catholic or
whatever. But that’s no longer true.

Mr. Clark: Do you remember anything of
lasting significance that happened to you
before you got into high school? Of course,
there are alot of things that happened to you
before you got into high school, but wasthere
any turning point in your life?

Justice Dolliver: Asamatter of fact, people
sometimes ask me, “When did you first learn
to think? When did you first learn that there
was something other than theway you always
looked at things?” And | can remember the
occasion very clearly. Injunior high, it wasa
sunny day, and | was sort of sitting there
looking out the window, and we had this
teacher, her name was Lulu Haworth.
Anyway, shewastalking about the Civil War,
and she brought it to the class' s attention that
there may have been factorswhich caused the
Civil War other thansmply davery itself. This
was the first time | had ever heard that. Asa
consequence, | began areal lifelong study of
the Civil War.

| can remember a couple of things—not
turning points—from grade school. Oneisthat
| was called upon to sing once, which | did. |
stood up on alittle platform and sang “Away

in a Manger,” of all things. The other thing
was—I| don’t know when you were a child if
you listened to the Damrosch concerts or
not—we would have the Damrosch concerts
once aweek. One week Max Treloar, one of
my classmates, was sitting therewith hiseyes
closed. When it was all over, the principal,
Maimie Foster by name, called our attention
toit. Shesaid now Max isawonderful student
because he loves the music so much he kept
hiseyesclosed during the entire concert. Well,
we got the message.

| know that when | wasin, | think, third
grade | came home and told my mother and
father that there wasawonderful song wewere
singing called, “Hold to the Pie, Close to the
Sky.” My mother said, “No, that can’t be. You
have a song like that?’ | insisted, “Yes we
do.” And, finally, she went to this teacher
whom she knew very well and said, “What
areyou having those kids singing at school ?’
Andit was*Hold up High, Closeto the Sky.”

Mr. Clark: At thistime, did you haveaclear
goal in your life? Did you know pretty well
what you were going to do?

Justice Dolliver: | always wanted to be a
lawyer, probably because my father was a
lawyer, and | suppose that | was always
interested in political matters, and | was able
to see at an early age that agood many of the
peoplewho wereinvolvedin political matters
were also lawyers. But | knew nothing about
it. Didn’t know a plaintiff from a defendant.
Nothing about it, but, as | said earlier, |
admired my father very, very intensely, and
he was a lawyer, and | thought that it would
beagood thing for meto do. Not really agodl,
just an assumption.

Mr. Clark: | was going to ask you if at that
early age you had arole model, but it sounds
like you have answered that question.
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Justice Dolliver: | suspect so. If you ask me
who my heroes were, | would put my father
first. If you ask me who my heroes in
American history were, | would put George
Washington first.

Growing up in lowa, | had a very strong
senseof identity. | mean, | livedin Fort Dodge;
there was a geographic identity. My family
was Methodist. We were Republicans. |
identified myself through these institutions. |
still do. | had no trouble ever knowing who |
was. | had some doubts about how | wasgoing
to make aliving. But | knew who | was.

But with my kids, the situation is just the
opposite. There is enough money around.
They can al make a living easily, but they
haven’t the faintest notion of who they are.

Thinking about my father, | suspect part
of the reason | am out here in the state of
Washington isthat | needed to get away from
him, even though | loved him. | was always
in competition with him. | didn’'t realize it,
but | really was, and that’s probably areason
why | got myself elected to astatewide office.
It isareason that | rose to a high position in
the Methodist Church. “ Anything you can do,
| can do better”—that sort of thing. These
matters are usually unconscious, but if I'm
honest with myself, | have to recognize that
they arereal.

Ms. M cK eehan: Did you consciously decide
to move here to get away from him?

Justice Dolliver: No. | think thereason | did
come herewasto get away, not necessarily to
get away from him asaperson, but to get away
from lowa. | mean the Dolliver name was a
very well-known namein lowa, and I, rather
than trying to trade on it, decided I'd break
away entirely and make a start on my own.

Ms. McK eehan: Did you feel freer whenyou
did that and were out here?

Justice Dalliver: I'm not sure that | did.

Mr. Clark: Let’s go back to high school.
What were your academic interests?

Justice Dolliver: Well, my best grades were
in, believe it or not, Latin—straight As four
years. The other was history. | loved history.
And | am another one of those students who
did very well in mathematics, got straight As
up until we went into algebra, and then right
down the tube. | did not, and to thisvery day
| still cannot, understand algebra. | was told
you ought to be able to understand it because
lawyershaveavery logical mind, and algebra
is a very logical kind of thing. | still can't
understand it.

Mr. Clark: You clearly had an academic
orientation, a humanistic orientation.

Justice Dalliver: | think that’s correct.

Mr. Clark: Do you remember any booksthat
you read during that period that stayed with
you?

Justice Dolliver: When | got to junior high,
they had some encyclopediasthere on Ancient
Egypt, and | was absolutely voracious in
reading about Ancient Egypt. My father had
anumber of books. He was a sucker, as| am,
for traveling book salesmen, and so he would
buy books of onekind or another, and | would
read them. | simply liked to read. The only
thing | can remember specifically is the
interest | had in Ancient Egypt.

Ms. McKeehan: Did you read mostly
nonfiction or fiction?

Justice Dolliver: Hardly any fiction at all.

Mr. Clark: Were you involved in
extracurricular activities?
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Justice Dolliver: Yes, although | was not
athletically inclined. As a boy, | was very
small, so | didn't do any of that. Debating |
did, and | was a pretty fair debater, and | was
in student government at one time. | played
the saxophone also, tenor saxophone, so |
played in the band. Outside of school, | was
involved in the DeMolay Boys; | became the
master counselor. | can’t think of anything else
| might have done in school. It was not an
unhappy time, but no one can say | was at the
top of the social list. | certainly wasn't, and
part of the trouble was | was extremely self-
conscious about my small size. But | made
up for it by playing in various swing bands.
One band was so good that wefinally got into
trouble with the musicians' union. We were
taking business away from them, so we had
to slow that out alittle bit. But | enjoyed my
music. | enjoyed student government, and |
liked debate. | did alot of debating.

Mr. Clark: Did you continue in music after
you got out of high school?

Justice Dolliver: No. When | got out of high
school, | sold my sax. | took some piano, too,
during high school, but I quit that also, to my
regret now. | likemusic. | enjoy it very much,
but | don’t play anything.

Mr. Clark: I’m curious about your recreations
in high school. Did you hunt or fish?

Justice Dolliver: | never was a hunter. Did
some fishing. My mother would not alow a
gun in the house, and my father didn’'t care
about hunting. We did somefishing. The one
occasion | remember, my father and | and my
two younger brothers went on a fishing trip
up in Northern Minnesota. Just the boys.
Which was fine, except for two things.
Number one, it rained all the time. Number
two, my dad cooked, and we all got sick. |
mean really sick, on pancakes. It wasterrible.

As| am sure my mother would tell you, |
was an indefatigable hiker.

And | would play with the neighborhood
kids. Our great rave was old gasoline engines.
If you remember, most of the Maytag washing
machines had gasoline engines. So we would
get these old gasoline engines and rig them
up somehow and put them in a little car. It
would be a putt-putt. So we would figure out
a way to make them work, and we'd go up
and down the street with thosethings, I' m sure
making all sorts of racket so that the various
housewives were wondering what we were
doing.

At that time, we lived within one block of
the corn fields, and the circus usually would
come out. In those days, you may remember,
they had the big circustents, and they would
have about, oh, | don’t know, half a dozen
men around singing intimeto knock the stakes
in the ground. Us kids would watch them and
watch the other ones parade through town,
which they did, from therailroad depot to the
field. | remember that very well. | used to
enjoy that.

Ms. M cK eehan: What’ sthewildest thing you
ever did asakid?

Justice Dolliver: Well, I'm not sure.
Something | remember from being in high
school was that | went out skinny dipping in
some of the holes that were left by the drag
linesthat would minefor gypsum. Fort Dodge
isalargegypsum area, and theway they mined
it, they would dig out the gypsum, and many
timesthey would leave sink holes. So abunch
of us—girlsand boys—went out and decided
to go swimming one night at one of the sink
holes. We did, we skinny dipped. | wasn’t
much of aswimmer, but | paddled around and
managed to keep from drowning. | suppose
that was as adventurousathing as| did during
my lifetime asaboy. The control that parents
had over children was not at all what we see
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today. There was no teenage culturethen. We
were extensively under the domination—
whether we liked it or not—of our parents.
The relationship of a child to a parent was
entirely different then than it is now because
we had noindependent feeling at al. Whatever
independence we had really didn’t happen
until after we left the family threshold. In my
case, either to the military or to college.

Mr. Clark: Did Fort Dodge have more than
one movie house?

Justice Dolliver: Yes, asamatter of fact. We
had the Park Theater. The Park wasthe cheap
movies. That was ten cents. And they had
mostly shoot-’em-up cowboy movies of one
kind or another and serials. And next wasthe
Rialto. That was a “high-class’ theater. The
first moviel was allowed to seewas“Heidi,”
with Shirley Temple. | also remember “A
Midsummer Night’s Dream,” by Max
Reinhardt. Then we had the Strand, which was
up the street alittle bit, and | guess | would
call that sort of intermediate. And we had the
Dodger, where they would show anything that
came aong. So we did have movies, and, of
course, that was our entertainment.

But | didn't go to alot of movies when |
was a kid. My mother, she discouraged that.
To thisvery day, | still have trouble going to
amovie on Sunday. | suppose that goes back
to John Wesley. He said don’'t engage in
trifles, and going to moviesisthought to be a
trifle. Engaging in trifles on Sunday, well,
after all. I will goto movieson Sundays, but |
have a twinge of conscience when | do.

Mr. Clark: Did you have dates and go to
school dances?

Justice Dolliver: | did some, but not as much
asl wish | had. By thetimel got tobeasenior,
| was a little more mature, as you might
suspect, and | would have dates and go to

school dances and Rainbow and DeMolay
dances, but | was not a social being at all. |
really wasn't.

Mr. Clark: Didyou have asteady girl friend?

Justice Dolliver: | had agirl, and she and |
tended to see each other quite a bit.

Mr. Clark: These were the years of the big
bands. Did you have afavorite band?

Justice Dolliver: Very definitely, Glenn
Miller was my all-time favorite.

Ms. McKeehan: Did you have a best friend
or a couple of kids you hung around with all
the time?

Justice Dolliver: Well, when | got into high
school, | think that the people | played in the
band with were probably my best friends. Prior
to high school, my best friend was a fellow
up the street from me on Tenth Avenue named
John Gustafson. He was a little older than |
was, and in those days the grades were very
compartmentalized. Once you were in first
grade, and somebody else was in second
grade, you never saw them again.

When | went into the Navy in 1942, there
were four of usthat went in at the sametime,
and | still amintouch with some of them. One
of them died, but at Christmas time we stay
in touch with each other. In 1992, | was back
there for our fiftieth reunion and got to see
them at that time.

Mr. Clark: In high school, did you have a
paying job?

Justice Dolliver: Yes. As a matter of fact, |
worked asastock boy inaplace called Jeffries
Grocery Store. | can't remember what age |
was when this started. And when | went to a
year of community college after | graduated
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from high school, | had a job then. | was a
roofer and an insulator. | still know how to
roof, and | did alot of insulation, which isa
miserable business. | didn’t likeit at all.

Mr. Clark: Did you have acar?

Justice Dolliver: | did not. Thefirst car | had
was the one my father sold to me. | am sure
he was laughing all the way to the bank on
thisone. It wasaterriblecar. It wasaHudson,
and, oh, | was very proud of it. But | did not
get it until | wasin college.

Mr. Clark: What was it like growing up
during the Depression in lowa?

Justice Dolliver: You know, | can't tell you.
First of all, my father was a lawyer, and he
did well. We were never down and out, so to
speak, and we always had a maid, which
peoplearerather surprised to hear sometimes.
My mother explained it to me. She said if we
didn't have a maid, these girls would have
starved, literally, out on the farms. Wewould
always bring somebody in from the farm and
let them be a maid for us. We paid them, |
think, five dollarsaweek, something likethat,
but there was room and board. One day off.
But theentiretime| grew up we had someone
who stayed with us, and, if there were any
rigors due to the Depression, | sure didn’t
know them.

| remember very distinctly when the
farmers dumped al the milk into the sewers.
And there was a bank holiday. We did eat a
lot of cornmeal and alot of tongue because
my mother was very clever in those matters.
But to me it was not atime of hardship.

| had an uncle who lived in South Dakota,
and when we wanted to think about the poor,
we thought of him. He was really poor.

My mother told astory about my father—
and | think it is surely true—that he literally
had to take apay cut when hewent to Congress

in 1944. He was also an attorney for the
[llinois Central, and that helped. So we never
suffered from the Depression.

Mr. Clark: Were these clearly bad timesin
Fort Dodge? Was there a hobo jungle?

Justice Dolliver: There may have been, but |
didn’t know about it. There probably was. One
of the things Fort Dodge was noted for was a
huge steel trestle bridge—the Great Western
Bridge across the Des Moines River Valley.
And we had the Fort Dodge Laboratories,
which arestill thelargest manufacturersinthe
worldfor serum for animals. Wehad apacking
plant, and Fort Dodge also has a very big
gypsum center.

My father, you might suspect, had many
farmers for clients. So we would visit the
various farms, and | would work on farms
during the summers.

If times were tough, | had no idea, and if
there were hobo jungles, | didn’t know about
it. I guess we lived in a middle-class
neighborhood. It wasn’t arich neighborhood,
by any means, but we just assumed everything
wasall right. So, if somebody says, “How was
your life during the Depression? What was it
like to grow up during the Depression?’ |
suppose it was like growing up at any other
time. | had no idea there was a Depression
going on. We never talked about it in school
or in my family.

Mr. Clark: Y our father must have had strong
opinions about Franklin Roosevelt?

Justice Dolliver: Oh, yes. Yes, my family,
without any question, is a rock-ribbed
Republican family. There are no ifs, ands, or
buts about that. FDR was “that man” in the
WhiteHouse. | could never imagine my father
voting for a Democrat, never, in my wildest
dreams. My father was probably of the more
progressive strain of Republicanism because
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of J. P. Dolliver, who hovered above uslikea
patronsaint. And | think part of that camefrom
the Civil War. | know my loyaltiescomefrom
the Civil War because the Republican Party
stood for the Union and against slavery, and
the Democratic Party was on the other side.
My uncle had this saying—he was the
Senator—that “lowawill go Demacratic when
hell goes Methodist.” I'm afraid the old man
was somewhat disappointed afew times, but
there was only one party as far as | was
concerned when | was growing up—the
Republican Party.

| will not votefor the Democrats. Asl say,
it probably goes back to the Civil War. I'm a
Theodore Roosevelt, Dan Evans-type of
Republican. | am not one of these flaky born-
again Christians. | can’t takethat. | guess part
of my thinking comes from a book | read a
number of years ago about American politics
by Daniel Boorstin, who says that the big
differences are not between the two parties,
Republican and Democrat. There are not
enough real differences between them to spit
upon. But within the party itself, there is a
tremendous amount of difference between
left-wing Republicans and right-wing
Republicans. The same in the Democratic
Party. The book is called The Genius of
American Politics. The thesis is that the two
partiesare practically identical. Thereal fight
is within the party itself and about who is
going to control the party. | tend to agree with
that, but, as | say, my loyalty probably goes
back to the Civil War.

Mr. Clark: Did your father say much about
Franklin Roosevelt?

Justice Dolliver: Not much. | guessmy father
was one of those persons who knew who he
was and what he was, and there was no
guestion about that. | wasnever in doubt asto
what his party allegiance was.

Ms. McKeehan: Was your mother involved
in politics or the temperance movement, or
anything?

JusticeDalliver: Shewasatypica housewife,
and she stayed at home and did not work for a
living outside the home. She just took care of
us kids. Looking back on it, | can put it in
corporate terms. My father was the chairman
of the board. My mother was the CEO. She
was the chief operating officer, and make no
mistake about that. When she said something,
therewas very little appeal. That’sthe way it
was going to be because they backed each
other up.

My dad was actually involved in two
thingsthat gave him his prominence. Onewas
the Methodist Church. The other was the
American Legion. He became the state
commander of the American Legioninthelate
1930s and put an awful lot of time and energy
into the American Legion.

Mr. Clark: WasheaWorld War | veteran?

Justice Dolliver: Yes. Hewasin World War
I; he was in the Signal Corps. He didn't go
overseas. He was a second lieutenant. Later
he became the state commander of the
American Legion and did a lot of traveling
around the state connected with the American
Legion. Now, you must understand that in pre-
World War Il times the American Legion, at
least in lowa, was a fairly prominent
organization. It snot anymore, but it wasthen.
To be commander of the Legion was quite an
accomplishment.

Ms. McKeehan: What was he like? If you
had to describe himin acouple of paragraphs,
what would you say?

Justice Dolliver: When people ask me about
that, I’m not sure that | can give an adequate
answer. | intensely admired him, and | still



10

CHAPTER 1

do. Much more than anything else, | suppose,
because he was alawyer and was agood one,
and he managed to get himself elected
prosecuting attorney. He was on the school
board for a number of years. In fact, when |
graduated from high school, he was on the
school board and gave me my diploma. |
wouldn’'t say that my father was one of those
persons who would put his arm around you
and have father-and-son kind of talks. On the
other hand, | alwaysfelt very comfortablewith
my father.

Ms. M cK eehan: It soundslike heand Rachel
were both kind parents?

JusticeDolliver: Yes, they were. Asamatter
of fact, when he retired from Congress, |
talked to the woman who worked for him, Jo
Birdshaw, and she said the one thing she was
going to remember about Mr. Dolliver was
that he was very kind. | have always thought
that one of the thingsyou should aspireto was
to be kind to other people. | do know that he
had aterribletemper, and | think he spent most
of hislifetrying to control it. | have atemper
too, but | don’t shout and don’t curse. | never
heard my father say “damn” during hiswhole
life. He never cursed, never raised hisvoice,
and he was very kind to us. He was a good
man to grow up with. Hereally was.

Ms. McKeehan: Yousaid Rachel istill dlive.
Is she still in Fort Dodge?

Justice Dalliver: No. Sheisinanursinghome
in Columbia. A sort of half-way house, | guess
it is. No. She and my father lived down by
Waynesville, Missouri, until hedied. Thenshe
came up to Sedalia, Missouri, and bought a
duplex. When she got too old to stay in that,
shewent to aplace in Columbia so shewould
be near my brother. That’swhere sheis now.
Sheis ninety-seven.

Mr. Clark: Tell us about your brothers and
sisters.

Justice Dalliver: | have asister who livesin
New Zedand and abrother whoisretired from
theinsurance business. He livesright outside
Kansas City. Another brother is a professor
of psychology at the University of Missouri
in Columbia.

Mr. Clark: Then there are four of you.

Justice Dolliver: Four of us; that’sright. My
sister went to New Zealand and married aNew
Zedander. In fact, he had spent most of his
working life working for UNESCO. She had
been up in British Columbia, in Victoria, and
met him up there and married him up there. |
take that back. She met him at the University
of Minnesota. Hewas aFulbright Scholar and
was over on a Fulbright, and she met him
there. Then they went to Victoriaand worked
for a while there for the British Columbia
Hydro Power. Then he connected with
UNESCO—he was a hydraulic engineer and
went to various places around the world,
finally winding up in Paris with UNESCO.
They bought a place out in the country, an
old farmhouse they refurbished and fixed up.
The last summer they were in Paris was the
summer that Barbara and | had a chance to
see them—~back in 1983, | think it was. We
went to Paris and went out to their homein a
place called Monneville. They took usaround
thewestern perimeter of France by automobile
and went up to Normandy and over on the
coast, down to Bordeaux, and up through the
Dordogne River, then back up to the central
part of France to return to Paris. We had a
wonderful time with them on that particular
trip. Hisfamily had emigrated to New Zealand
from Scotland. There was some property in
New Zealand, and so he went back there—
and she, of course, went with him. She has
become a New Zealand citizen.
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Mr. Clark: Let's go to December 7, 1941.
Do you remember where you were and what
you were doing?

Justice Dolliver: Exactly. | was in the
principal’ soffice at Fort Dodge High School.
A group of us were going to come up with
ideas for the high school during the coming
year. The principa wasthere. Thiswas about
one 0’ clock, and the news cameover theradio
that the Japanese had attacked Pearl Harbor.
So that’ swhere | was.

Mr. Clark: Did you hear Roosevelt’ s speech
the next day, the “Day That Will Live in
Infamy” speech?

Justice Dolliver: | can’'t remember whether |
did or not. Prior to Pearl Harbor, my father
expressed some antipathy toward England and
Europe. He was an “America Firster” in the
yearsbeforethewar, but not virulently so and
not standing on a soap box. His position was
that he didn’t want the United States to be
involved in aEuropean war. But oncethewar
came, why of course, that all changed.

Ms. McKeehan: Did you know right away
that you would go into the service?

Justice Dolliver: Yes.

Mr. Clark: Did you join the Navy the year
you graduated from high school ?

Justice Dolliver: Yes. What happened was |
graduated in June 1942, and in August the four
of us went to Minneapolis to enlist in the
Navy. But we weren’t called up until a year
from that time. | went to school in the
meantime at a community college, and we
were called into the Navy in August of 1943.

Mr. Clark: How old were you when you
enlisted?

Justice Dolliver: | was seventeen.

Mr. Clark: You had to have your parents
permission to enlist, didn’t you?

Justice Dolliver: They gaveit. No question
about that.

Mr. Clark: Wheredid you report for training?

Justice Dolliver: We went, first of all, to St.
Olaf College, which | suppose was a boot
camp. Then we went to lowa City for pre-
flight training. Then we went to Minneapolis
where we learned to fly a yellow biplane. It
wastheN2S. Wecadledit“TheY elow Peril.”
Thiswasin primary flight training.

Ms. M cK eehan: Were biplanesthe kind that
people did stunts with? Did you fly upside
down or do stunts?

Justice Dolliver: Well, obviously we did
chandelles, and we did spins. The instructor
was always interested to see if we knew how
to get out of a stall, so he would stall the
airplane and let us get out of the stall. We
would do that, and then wewould have adead-
stick landing. In other words, he would turn
off the engine, and we would try to bring the
airplane in without any power. Those are the
kind of planes they use for stunt planes, and
those are the kind of planes where they used
to walk on the wings; but we didn’'t do that
kind of thing.

We went to Corpus Christi for
intermediate training. | got commissioned in
Pensacola. | got commissioned in the Coast
Guard, and | was sent back to Corpus Christi
for some more training. | was there when
Franklin Roosevelt died.

The reason | went into the Coast Guard
was that | wanted to fly. If you got
commissioned in the Navy, you were going
to be a navigator on a B-24, which didn’t
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sound very appealing to me. If you got into
the Coast Guard, you would fly. So | said, all
right, I’ll go into the Coast Guard.

Mr. Clark: Where were you stationed in the
Coast Guard?

Justice Dolliver: At Elizabeth City, themain
Coast Guard station on the East Coast, and
they put me on detached duty to the Norfolk
Naval Air Station. There were three or four
of uswho were pilots and acouple of Waves,
or whatever they called them in the Coast
Guard, and | think we had a chief. We may
have had one or two enlisted men. | can't
remember. We would fly these ancient old
PBY sthat had been wonderful planes, but we
would get the planes that had been surplused
by the United States Navy, and by the time
they cameto us, they were pretty bad. Weflew
them anyway.

Mr. Clark: You flew search and rescue
missions?

Justice Dolliver: We were suppose to be
search and rescue. By the time | got
commissioned and went to Elizabeth City, the
European war was, in effect, over. We did
some flying out over the ocean just to check
on the shipping. Most of the time we went up
and down over the East Coast. At that time,
as you will remember, the Coast Guard was
part of the Department of the Treasury. We
were like revenuers. Anyplace we would see
some strange looking smoke, wewould report
to our superior officers, and they would send
somebody in to look for moonshiners. We
never did catch anyone, I'm afraid. But we
did an awful lot of low altitude flying looking
for someonewith astill. Asfar astheair search
was concerned, we were mostly on standby.

| escaped by one number from being sent
up to Greenland. The guy right ahead of me
got sent up there, and they didn’t get to me. |

was next in line, though.

Ms. M cK eehan: Would you have wanted to
go?

JusticeDalliver: Well, no. | would havegone,
of course, but | was not champing at the bit to
go to Greenland.

Mr. Clark: How do you look back on your
military career? Did you have a good time?

Justice Dolliver: Yes, | guess | had a good
time. But | must say, | was not a military
person. My father offered to send meto West
Point or Annapolis, but | said no. | didn’t care
for the life of the military at al. | was not
opposed toit, but | didn’t want to make alife
of it.

Mr. Clark: After your discharge from the
Coast Guard in 1946, did you ever fly an
airplane again?

Justice Dolliver: | flew acouple of times. In
fact, thelast timel flew an airplane waswhen
| took my soon-to-be wife up for aflight in
Pennsylvania. | went out and rented a plane
and then took it up for aspin. Not since then.
That was back in 1946 or '47, | believe,
probably *47. When | came out to Seattle to
go to law school, | checked with the Navy at
Sand Point where they had airplanesto seeif
they would let a Coast Guard Reservist fly,
and they said no. | wasn’t all that enthusiastic
about flying anyway, so | have not done any
flyingsincethen. Infact, | don’t havealicense
now, and | don’t know whether | could fly an
airplanenow if | had to. | probably could, but
| don’'t have any real interest in flying.

Mr. Clark: Y ou entered Swarthmore College
right after the war?

Justice Dolliver: Right, 1946.
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Mr. Clark: And what was your major?
Justice Dolliver: Political science.

Mr. Clark: Were you involved in any out-
of-class activities, like debate?

JusticeDolliver: | wasadebater, and | wasa
disk jockey. As a matter of fact, that’s how |
met Barbara, as adisk jockey.

Mr. Clark: That's when Glenn Miller was
still your favorite band?

Justice Dalliver: Yes. ButasaD. J, | had a
classical program. My theme music was the
third act of the Die Meistersinger by Wagner.

Mr. Clark: How did you become interested
in Wagner?

Justice Dolliver: Well, | liked Wagner. His
music appeals to me.

Mr. Clark: Haveyou ever been through afull
Ring Cycle?

Justice Dolliver: Yes. In Seattle at the Opera
House. | guessit’ ssort of the seductive quality
of his music, more than anything else, that |
like. He knows how to use French horns and
violins.

Mr. Clark: No tenor saxes, though.

Justice Dolliver: No tenor saxes, no. | must
say his politics were a little screwy, but the
music is wonderful.

Mr. Clark: As a college student, you took
summer jobs in the Olympic National Park?

JusticeDalliver: Right. | started to school that
fall, the fall of *46, and that next summer |
came out and took a job with the Olympic

National Park. | wastherefor fiveyears. Five
summers. Three of the summers | was at the
Elwha Ranger Station.

Mr. Clark: Oh, you were a park ranger?

JusticeDalliver: | wasapark ranger. Theyear
Barbara and | were married, the summer of
1949, | went to Elkhorn, which is in the
interior of the park. And then in 1950, | went
out to Ozette. At that time, Ozette and the
whole ocean strip were not a part of the park.
It was still under the control of the Interior
Department. When Harry Truman left the
presidency, heincorporated that into the park.
| was thefirst ranger ever assigned out there,
in 1950.

Mr. Clark: Why don’t you try to give usyour
reaction, as a young man from lowa, to the
Olympic Peninsulawhenyou first saw it. And
tell uswhy you cameout hereinthefirst place.

Justice Dolliver: Wéll, | think | came here
because | was looking for ajob that summer.
I’d never heard of the Olympic Peninsula, and
| had never been here before. At that time,
my father had been elected to Congress, the
same term, the same year as Henry Jackson,
and he knew Scoop, and, as apparently they
do back there, he said, “1 have a son who was
in the service and who'’s looking for a job.
Canyou help?’ Jackson wasamember onthe
Interior Committee, and so | got the job at
Olympic National Park. | guessthethingsthat
got me about the state of Washington are the
trees and the mountains, the amount of forest
you had. We had trees in lowa, but not the
big fir trees and the mountains. | just fell in
love with the place. | can’t put it any other
way than that.

| got weary of the sameness of the lowa
scene, and when | cameto Washington, it was
a different country. And, of course, in the
1940s, Washington was a good deal more
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primitive than it isnow. | had the feeling that
| was really coming out to the frontier, as
perhaps | was.

Ms. McKeehan: Did you know the Quileute
Indians very well in those days?

Justice Dolliver: When | was a ranger at
Ozette, | would go down to the Quileute
Reservation on occasion.

Mr. Clark: Have you walked the ocean
beaches much like, oh, from the Hoh River
up to LaPush, or La Push to Neah Bay?

Justice Dolliver: | have walked La Push to
Neah Bay. | have not walked from the Hoh to
LaPush, but I’ vegonefrom Cape Alavadown
to La Push, and | walked up in the other
direction toward the Point of Arches. When |
was a ranger out there, | made the trek from
Ozette al the way down to the north side of
the Quileute River, so | did see La Push right
across the river from where | came out.

Mr. Clark: You graduated in 1949, and you
were married in 1949?

Justice Dolliver: | was married in 1948. We
were married on December 18, 1948.

Mr. Clark: Her name was then Barbara
Babcock. Where was she from?

JusticeDalliver: Shewasfromaplacecalled
Auburndale, which is right near Boston and
is part of the city of Newton. | met her at
Swarthmore.

Mr. Clark: Did you meet her your first year?

JusticeDalliver: No. | think it wasthe second
year.

Ms. McK eehan: What was she mgjoring in?

Justice Dolliver: Sheisan English mgor.
Mr. Clark: Did she plan to teach?

Justice Dolliver: No, but she did some
teaching. She taught when she got out of
school for awhile. And she used to teach out
at the community college here and down in
Centralia. Taught writing.

Mr. Clark: But you met her somehow in
connection with your radio program?

Justice Dolliver: As | remember it, her
roommate brought her into theradio studio to
see me, and it was sort of a blind date. And
the rest, as they say, is history. Barbara may
have a different story.

Mr. Clark: You were married after your
graduation?

Justice Dolliver: No, after her graduation in
'48, but before my graduation.

Mr. Clark: After your graduation, you came
to Seattle. Did you come to Seattle because
you wanted to be near the Olympic National
Park?

Justice Dolliver: Well, no. I came here
because | wanted to go to the University of
Washington. My father gave me some advice.
He said to go to school where you would like
to live. | liked the state of Washington so |
decided to live out here. By going to the
University of Washington Law School, | got
to meet numerous other law students, many
of whom subsequently became lawyersinthe
state of Washington. So, when | got myself
involved in politics, | knew somebody in
nearly every community of the state.

Before my father advised me about going
to law school, | thought about going to
Harvard. Now | don’t think it isnecessary that
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you go to the law school in the state in which
you plan to live. My son, for example, went
to the University of Chicago Law School and
got a good education there. Of course, | had
lived out here so the Dolliver name, at least,
had some currency. As | look back uponiit, |
think the reason for going to a place like
Harvard is ssimply a matter of prestige. It had
greater prestige than the University of
Washington, which | think is unfortunate,
becausethelegal education you receiveat the
University of Washington is just as good, if
not better, than you receive at Harvard or
Chicago.

Mr. Clark: So you showed up in Sesttle in
1949, and you were married. Where did you
live?

Justice Dolliver: We were lucky. We had a
placein Carkeek Park. The housewelivedin
had been built as sort of a weekend retreat.
Aneyedoctor found out, much to her sorrow,
that she couldn’t afford to maintain this place
without any income from it. So, my entire
career at the University of Washington, | lived
in this particular house with Barbara. It had a
large living room and a kitchen, bedroom,
bathroom, and that was it. All on one story.
Rather rustic. Inthewoods. Weenjoyedit very
much.

Mr. Clark: You werereally fortunate.
Justice Dolliver: Very fortunate.

Mr. Clark: Wereyou ever around Union Bay
Village where all the veterans, married
veterans, lived?

Justice Dolliver: We had some friends who
lived in Union Bay Village, and that’'s
probably where | would have lived if this
opportunity hadn’t comeaong. Thisjust came
out of nowhere up at the Housing Authority

at the University of Washington.

Mr. Clark: Did Barbara enroll in graduate
school ?

Justice Dolliver: No, she did not go to
graduate school. It was our feeling that an
education from Swarthmore was probably
worth most graduate degrees anyway. That
was sort of a snobbish attitude we had.

Mr. Clark: What kind of socidl life did law
students have in 1949?

Justice Dolliver: Well, | suppose you could
say “limited.” You had the pressure of law
school on you all the time—trying to learn
about tort reform, property law, criminal law,
and so forth and so forth. It was a real
wrenching experience, particularly the first
year, when you had to begin to learn the
various terms of law. So your socia life was
very limited. | think that, well, particularly
because we were so far away from most of
our friends who lived in Union Bay Village
or in places like that. We would see them
occasionally and visit back and forth with
them, but it was quiet.

Mr. Clark: On vacations, did you go back to
lowa or go to the Olympic National Park?

Justice Dolliver: We would do both. My
parents had a summer home on a lake in
Northwest lowa, and wewould go back to see
them for a couple of weeks. We would pack
up the car and take the whol e gang back there.
Andthen | would awaystry to climb one peak
a year, someplace in the Olympics, not
necessarily the biggest. | had thought when |
came out here that | would spend a lot more
time hiking in the Olympics, but | really
didn’t.

Mr. Clark: When was your first child born?
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Justice Dolliver: 1950. In April 1950.

Mr. Clark: Inlaw school, besidesreading law
books, did you havetimeto read anything else
or go to the theater or museums?

Justice Dolliver: | did lots of reading. You
can see the books around here. | am one of
those people who was blessed with a gift of
reading very rapidly, absorbing very rapidly.
| don’t claim to have a photographic memory,
but | am a fast reader. To me, reading was
recreation. | enjoyed it.

After law school, we used to go to the
operaregularly. But it becamedifficult. Inthe
early years, | wasliving down herein Olympia
as a law clerk, and it was hard to get from
here to Seattle. It was only sixty miles away,
but it seemed like an eternity. They had no
freeways in those days.

Mr. Clark: A lot of people you knew as a
student probably became quite prominent
politically in later years.

Justice Dolliver: Actually, some did,
although | think none was as involved in
politics as | was. There were a number of
persons in my class who became judges of
one kind or another, superior court or federal
judges. But the state of Washington has not,
by any means, been vintage Republican
country. | ran acouple of timesunsuccessfully
on the Republican ticket for prosecuting
attorney in Clallam County and in Snohomish
County and was roundly beaten each time.

Mr. Clark: Asalaw studentin’49, '50, did
you pick up any echoes of the Canwell
hearings?

JusticeDolliver: | wasawarethey were going
on, but | can’'t say that | paid much attention
to them. At that particular time, | was not
involved in politicsat al. Of course, | looked

upon Mr. Canwell with a certain amount of
disdain and wondered how, in the name of
time, agood, loya Republican like Canwell
could ever get involved with stuff like this.

Mr. Clark: You were a contributing editor
to the Washington Law Review?

Justice Dolliver: Right.

Mr. Clark: Did you find it stimulating?
Justice Dalliver: Yes, | did, very much.
Mr. Clark: What kind of stuff did you edit?

Justice Dolliver: Back inthose days, the law
review and the Sate Bar Journal wereajoint
publication, so we had both of them. We had
to haveregular stuff in there, the kind of thing
they have now in the Washington State Bar
News. Appealed to the working bar, so to
speak. Therewerethearticlesthemselvesthat
usually were from my professors or from
lawyers who had graduated and been in
practice. Then there were comments by
persons who had just graduated from law
school. Then there were notes done by
individual law students. | was responsible,
mostly, for getting the contributions for the
notes.

Mr. Clark: Did you go out and generate
material, or did it all come in by the mail?

Justice Dolliver: Mail. We never had any
trouble getting material.

Mr. Clark: I've read also that you were
student body president. Is that of the law
school ?

Justice Dolliver: Thelaw school. Actualy, |
sort of camein there backwards. | waselected
vicepresident of the student body. Then, when
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the president graduated in December, |
became president for the last semester of law
school—from December through May.

Mr. Clark: Wereyou planning, even then, to
enter politics?

Justice Dolliver: Well, | suppose | was.
Perhapsthat is the sort of thing that was bred
into me. | enjoyed it. | was president of the
student bar association, and | was also the
traffic judge for the University at the law
school, dealing with awide variety of people.

Mr. Clark: Youwerecertainly involvedina
lot of things. After graduation, you served as
alaw clerk to a State Supreme Court judge?

Justice Dolliver: | served as a law clerk to
Judge Fred Hamley, yes.

Mr. Clark: What kind of job was that?

Justice Dolliver: Well, back in those days, it
was somewhat different from what it is now.
Currently, each judge hastwo law clerks, and
they are so-called “elbow clerks.” They sitin
the suite of offices with the judge. Back in
those days, thejudge was upstairs, and the law
clerks were separate. In fact, we were so
separate that some of uswereinthe“bays’—
the bay windows of the library. That was
where | was, and | had a desk and a chair. |
wasvery comfortablethere. Some of the other
law clerks were downstairs sitting around a
large table in the chief justice’s conference
room. When acase was assigned to my judge,
| would writealong memorandum to thejudge
(hoping some of it would appear in the fina
opinion) giving my viewson aparticular case,
on jurisdictional questions, as well as
substantive questions.

The mgjor thing about being a law clerk
back then, and | think it’s probably still true,
isjust the chance to work with the judges on

the Supreme Court, particularly my judge,
who was really avery fine judge.

To giveyou someideaof how thingshave
changed since then, | was simply alegacy, |
guess, from the previous law clerk, Larry
White, who had been a pal of mine in law
school. He suggested me to Judge Hamley.
And | went. | think | had one interview, and
that wasit. When it cametimefor metoleave,
| suggested another person, Gordon Crandall,
and Judge Hamley hired him. In those days,
very few people applied for the position of
law clerk. Now, judges are simply inundated
with applications from all over the country,
and they do agood deal of hiring. Most of the
applications come from the University of
Washington, Gonzaga, or Seattle University,
but we get them from all over the country.
My last law clerk, for example, was a man
from Columbia University Law School.

Mr. Clark: I’'msure being alaw clerk would
have been quite adistinction. What were your
job opportunities after you left the judge?

JusticeDalliver: Thequestioniswhat areyou
going to do with yourself, and I, perhaps
foolishly, following the example of my father,
decided to start my own practice. | went to
Seattle and had one interview at the Perkins
Coiefirm. I’ll never forget. | went in for the
interview and saw the great man himself. The
first question he asked was, “Are you an
Englishmajor?’ | stuttered and said, “No. My
wife is.” And that was the end of that. He
didn’t want me, and | didn’t want him.

Actually, | wassurprised therewere so few
opportunities. In fact, that’s the only time in
my life that | had to go out and make the job
for myself, rather than have somebody come
to me. And so | decided | would go to Port
Angeles and set up practice there.

Mr. Clark: Wereyou sharing apracticethere?
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Justice Dalliver: No. | was aone.

Mr. Clark: What kind of practice did you
have?

Justice Dolliver: Anything that walked inthe
door. In Port Angeles we had a fairly good
spread of land, about ten acres, as| recall, and
we would rent out the pasture to people who
grazed horses. Some months | would make
morefrom pasturing horsesthan | would from
practicing law. One of the secretsthat lawyers
haveisthat thereisalot of work—appraising
and things of that nature—that judges would
appoint young, struggling lawyersto do. So
was appointed. Inthat way, | wasableto keep
aive.

We enjoyed Port Angeles very much. Our
placewasout in the country, up the hill toward
the mountains. The heating system was...we
had none, to be frank about it. The water
system was a well, which went dry in the
summertime, and the electrical system had to
be fortified by pennies put in the back of the
fuse box. So that tells you the kind of house
we were staying in. It was a place called
“Wagon Wheel Ranch.”

We had a wonderful time. We could see
the city of Victoria from up on the hill. We
had two children at that time, James and Beth.
We had athird child, Peter, in 1953. Sowhile
living in Port Angeles, we had three children.
Port Angeles is one of those towns which,
because of its isolation, it really is self-
contained, so you had to makedo for thethings
you liked, like drama or the arts or anything
of that nature. | know it’shard to believe, but
| was in aplay while | was here in Olympia
the year before, and then | went to Port
Angelesand wasin the same play and had the
same part.

| tried to get involved in the life of the
community as much as | could. Barbara
worked for the newspaper. She was a
proofreader. We had a great time.

Mr. Clark: That's remarkable, because in
many ways Port Angels must have been rather
confining. Wouldn’t you have rather beenin
Seattle?

Justice Dolliver: | liked the country. Port
Angeles sits right below Hurricane Ridge,
which goes up nearly 8,000 feet. We had to
make our entertainment. We had our own
drama society. That was the time, you may
recall, when the University of Washingtonwas
running around and getting cities about that
sizeto do aself-analysis of themselves, and |
was there and active when Port Angeles was
involved. Sure, | missed Seattle and al that
went with it. But on the other hand, Port
Angeleswasaplacethat you could help grow
and be a part of. It was very satisfying.

Mr. Clark: Was your family raised in the
same kind of religious atmosphere you knew
asaboy?

Justice Dolliver: | suppose, perhaps not,
because by that time the world had changed.
As| have mentioned, when | was growing up
in Fort Dodge, everybody belonged to a
particular church. There were, in fact, two
different towns in Fort Dodge. One was the
Catholic town; one was the Protestant town.
And they were antagonists. Many cities had
the same situation.

But by thetime | got to Port Angeles, that
was no longer the case. So, athough both of
us were very active in the local Methodist
Church, and there was no question of our
particular loyalty, it was never a
“churchyness” in the sense of “do things this
way, that way, or you are consigned to the
devil.” Didn’'t believe in that kind of stuff at
all.

Mr. Clark: This may be a good point to ask
you more about your family. I’ve read that
your family was nominated to be the All-
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American Family in 1970 and that you went
to Gainesville, Florida, that summer to facea
panel of judges headed by Margaret Mead.
What was this all about?

Justice Dalliver: It was one of those things.
Actualy, the year before, the family that was
the Washington state “Family of the Year”
were friends of ours from Olympia. So they
nominated Barbaraand me, and | suspect the
reason we were chosen was that we had
adopted two children who were minority
children. We went to Florida—it was Fort
Myers, not Gainesville—and had alot of fun.

My memory is a little blurry about the
whole thing. | know that our kids were
fascinated by Margaret M ead because she had
a thumb stick, and she would put her thumb
on athumb stick, and they werefascinated by
that.

Mr. Clark: How largewasyour family then?
Justice Dolliver: We had six then.

Mr. Clark: Y ou had six then, and two of them
were adopted and were of African-American
descent?

Justice Dolliver: Yes.

Mr. Clark: When did you decide to have a
biracia family?

JusticeDolliver: | think, probably, sometime
during the 1960s. During the 1960s it became
a popular thing to do. | was of the view as a
professional that ultimately one day al this
racial nonsense is going to be a thing of the
past. We will quit judging people by skin
color. | guess|’ m sort of aMartin Luther King
advocate in that regard.

And | supposein asense | was trying to
prove a point, although | would deny it
publicly, because of the particular position |

had. Although no one has ever criticized me
to my face, they might whisper behind my
back, but | never worried about that kind of
thing. As a consequence, we had no trouble
at all in raising those kids. They were just as
much a part of our family as anybody else
could have been. From our standpoint, it
worked out very successfully. But again, it
was part of the temper of the times, | think,
more than anything else.

Mr. Clark: When you decided to do this, did
you know any other people who had doneit?
Did you have friends who...

Justice Dolliver: As amatter of fact, at that
time | wasin the governor’ s officein the late
1960s, and a man whose name | can't recall
now, a secretary of state, had a son who
adopted a biracial person. It got me thinking
about it. Barbara and | both happen to like
children.

Mr. Clark: Well, you went to Fort Myers,
and you met Margaret Mead. What happened?
Did you win?

JusticeDolliver: Wedid not win. And | guess
we had sort of a superiority attitude, nose-in-
the-air attitude. We were not down there to
win. Weweredown thereto haveagood time,
sowedid. Whether we could havewon, | don’'t
know. It wasaP. R. thing more than anything
else.

Mr. Clark: What was your impression of
Margaret Mead?

Justice Dolliver: Oh, she was a nice person.
Pretty bland. That’ sthe way she came across.
At that time, of course, we weren't arguing
on an academic level about her experiences
inthe South Sealdands, or anything like that,
and she was fairly old by then. Shewas, as |
recall, in her late sixties. She was more of an
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icon than anything else at that particular time
inher life, but, I guess| would haveto say we
were not particularly impressed by her one
way or the other.

Mr. Clark: Justice Dalliver, thiswould be a
good place for you to name all your children
for us, sons and daughters, and tell us
something about them and what they’ re doing
now.

Justice Dolliver: Theoldest oneis Elizabeth
Lee “Lee” isafamily name from Barbara's
family. She is called Beth. She went to
Sharthmore. She has three children: Annie,
who is at Western Washington University;
Katie, whoisin high school; and Morgan, who
is the infant. He is at home with them. She
married a man by the name of Philip
Thompson. Sheworksfor Seattle Metro. She
isapersonnel officer and has been therefor, |
don’t know how many years now. Heiswith
Perkins Coie.

The second one is James Rogers. He was
born in 1951, November 2. “Rogers’ is my
grandmother’s maiden name. He went to
Evergreen. He is a whiz at computers and
works for the Department of Labor and
Industries. | have noideawhat he does, except
he understands computers. | think he is a
troubleshooter morethan anything else. Heis
not married.

Ms. McKeehan: What do you think about
The Evergreen State College?

Justice Dolliver: Oh, | like Evergreen. | was
on the committee that picked the third
president, the successor to Dan Evans. The
thing that bothers me about Evergreen isthat
everyoneisin charge; therefore, no oneisin
charge. | think they still haven’t cometo terms,
in my opinion, with the governor that started
the institution. They’ve had some good
presidents who, | think, did a wonderful job.

Back in the days| wasworking for the court,
before someone told meto stop this, | used to
pick up kids hitchhiking; and | picked up alot
of Evergreen students going from Olympiato
Sesettle. They were brilliant without exception.
There is no question in my mind but that the
kind of education that one gets at Evergreen
is agood education. | think that both James
and Peter, particularly James, had an excellent
education at Evergreen.

But | myself would probably not fit in
there. I am one who believes that with
education you sink a shaft into a particular
subject, whether it be English, or history, or
you name it, and then go out and sort of side-
drift to various other things in the particular
areathat interestsyou. At Evergreen, theidea
isto divide everything up into various groups.
| like alittle more order than that.

Infact, | thought at least the education |
had, and the interests | developed from the
education, were not because they were in
different departments but because one
department would branch out and discover a
wide number of things. | alwaysfelt that was
a better way of having an education than to
divide things up into awhol e series of groups
willy-nilly.

Thenext sonwasbornin 1953. Heis Peter
Morgan. “Morgan” was the name of my
natural mother. Peter also graduated from
Evergreen. He is married and lives in Gig
Harbor. He married an airline pilot, a Delta
airline pilot, and she flies, | think, 757s. He
works with the Department of Social and
Health Services in Bremerton. They have a
very nice place, not in Gig Harbor itself but
on Point Fosdick, which has a beautiful view
of the water down toward Olympia.

Ms. McKeehan: What does Peter do for
DSHS?

Justice Dolliver: Heworkson developmental
disability. That’swhy he' s extremely helpful
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to me because he deals with people such as |
who are somewhat disabled—all theway from
partially disabled to people who are
profoundly disabled. He has over a hundred
people, | think, that he hasto work with. But
he is primarily with the developmentally
disabled persons.

Next is Keith Ranger. He was born in
1963. He' sbeen married for about threeyears.
His wife's name is Barbara, and they livein
Bellevue, actually just on the line between
Bellevue and Issaquah, out on Tiger
Mountain. He's a lawyer. He's the only one
that became alawyer, and he used to work for
the Preston firm, but he quit and now works
with Microsoft as an in-house counsel. He
went to Swarthmore and to the University of
Chicago Law School. A very bright boy.

Ms. McKeehan: Is Keith involved in
Microsoft’ s current antitrust lawsuit?

Justice Dolliver: | don’t think so. He isin
thelegal department, and | havetalked to him
about that—sort of kidding him—but mostly
he is in the acquisition field, merger and
acquisition. As such, he goes to various
countries. He's been to England, and he's
been to Canada. He' sbeentolsrael. | accuse
him of going to Israel to buy the country,
but he said, no, he just had a company over
there that they were interested in. That's
primarily what he does.

| have talked to him about what kind of
lawyer he wants to be. He would rather be a
back-room lawyer than a front-room lawyer.
In other words, he doesn't like the activity in
the courtroom particularly; but he does like
the activities involved with Microsoft. He
worked for Preston Thorgrimson for about a
year after he got out of his clerkship. The
Preston firm was the outside firm for

Microsoft, and so Keith decided hewouldjoin
Microsoft.

Mr. Clark: What would your own preference
be—back-room lawyer or front-room lawyer?

Justice Dolliver: Well, | liked appeal work.
I’m not sure whether | would be avery good
front-room lawyer or not. | don’t know
whether | would be able to put up with the
rough and tumble of a courtroom; but | did
like appellate work alot. | enjoyed that when
the problems are brought to you, and you are
called upon to solvethe problems, | liked that.

Next isJennifer. Sheisone of the adopted
children. She was born in 1967. She went to
art school for awhile and was very talented at
commercia art. Sheisnot married. Sheis31
now, and she works in Seattle for an outfit
called Hairmasters. She is an assistant
manager for Hairmasters, although she is a
little uncertain right now as to what’s going
to happen because they were bought out by
somebody else.

The last child is Nancy, who, | regret to
say, is in prison. She is half black, half
Japanese, and an extremely bright girl. | think
sheheld every record in the state for the sprints
when shewasin high school, but somewhere
along the line drugs got a hold of her. She
can’t let them go, unfortunately. So, she' sbeen
injail and was out. Was on parole. Got ahold
of them again, and they caught her. So, she's
in the San Francisco Jail now, but, | suspect
her case will come up soon, and she’ll
probably be sent to prison for another two or
three years, | would imagine, plus the time
she'll havefor breaking her parole. But she's
been in the San Francisco Jail for six months.
And, that’sit.

Ms. McKeehan: That’savery sad story.
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Mr. Clark: In the late '50s you worked in
Washington, D.C.?

Justice Dolliver: Right.

Mr. Clark: Intheoffice of Congressman Jack
Westland. Can you tell us how you got that
job?

Justice Dolliver: Wdll, I think what happened
was my predecessor, an insurance man from
Everett, wanted to go home and work full time
at hisjob. Westland had heard about me and
asked meif I’d takethe position. At that time,
| wasin Port Angeles, and | wasn’'t making a
lot of money, and the job appealed to me. |
got anincreasein salary, and | knew Jack, so
| went back.

Mr. Clark: You weretherefor six years?
Justice Dolliver: For six years, yes.

Mr. Clark: During that time, was there any
memorably singular event that...

JusticeDolliver: Well, thingswerevery quiet.
It was the second term of President
Eisenhower, and there were no memorable
actions that | saw during that period.

Mr. Clark: Congressman Westland seemsto
have faded away fairly quickly.

Justice Dolliver: He was beaten in 1964
because he was a great Goldwater supporter
and neglected to take care of the home front
in the campaign. He moved to Monterey. He
was also a great golfer. He won the national
amateur championship in 1952, the year he
went to Congress, and was much in demand
to play golf with various dignitaries in
Washington, D.C. He got out of politics
entirely.

Mr. Clark: When you left his office, you
becamethe attorney for the House Republican
Caucusin Olympiain 19637

Justice Dolliver: That’sright.

Mr. Clark: Wasit abig new experience for
you, or did you already understand how state
government works?

Justice Dolliver: That’sreally thefirst timel
had been in state government. | wasinterested
in politics, and 1963 was an exciting year for
mein that position. But | knew nothing about
stategovernment at all. Why did | get thejob?
Well, my predecessor, Ray Haman, was a
lawyer from Seattle, and he and | were good
friends. He recommended mefor thejob, and
| took it.

Mr. Clark: Y ouwererepresenting the caucus
that Dan Evans had organized in Olympia?

Justice Dolliver: Yes. | wasthe attorney for
the Republican Caucus, and that was the year
of the great coalition when six Democrats
joined with forty-eight Republicans to take
over theHouse. Inasituation likethat, you're
not going to get very much done substantively.

Mr. Clark: This was a kind of bipartisan
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session, then?

Justice Dolliver: Inorder for the Republicans
to control the House, they had to make a
coalition with six dissident Democrats, one
of whom became the Speaker of the House. It
was adifficult session. | think that the major
thing that happened was that some of the
initiatives of Governor Rosellini were
stopped. His ideas on the Liquor Board, for
example, didn’t go anywhere. | think the’ 63
session will be known more for the coalition
itself, which was a stunning kind of thing,
mainly because it was kept secret so
successfully. Nobody knew about it. It marked
the end of a particular era in Democratic
politics, and anew erain Republican politics.

Ms. McKeehan: But nobody knew about it?

Justice Dolliver: It was the best kept secret
either before or since. When the House
convened to elect a speaker in January 1963,
the first ballot showed 48 votesfor Evans, 45
for the Democratic incumbent, John O’ Brien,
and 6 votesfor Bill Day. Bill Day was a 300-
pound chiropractor from Spokane who led a
small group of insurgent Democrats who
thought their state platform was a bit too
liberal for them.

Anyway, on the third ballot, Evans
signaled to Republicans that it was time to
shift votes to the chiropractor. (They had
worked all this out in an early morning
caucus.) The first Republican voter was Al
Adams, an orthopedic surgeon. You can
imagine his feelings about voting for a
chiropractor. I [l never forget it. Adamsturned
around and said in avery loud voice, “Day.”
And away it went. About a third of the way
through theroll call, when the Speaker began
to realizethat he was going to | ose because of
the codlition, he cameroaring down the centra
aide, but it wastoo late. Thevoteshad already
been cast.

Ms. McKeehan: Who took the initiative to
persuade those six Democrats?

Justice Dolliver: Probably Evans. Evansand
Gorton were the two brains behind the
operation, and there were two partstoit. First
of all, they had to persuade the Democratsto
throw inwith theforty-eight Republicans, and
secondly, they had to promisethat certain jobs
would be given out. The speakership, for
example. Then the Republicans consolidated
their position, and Bill Day became blind in
oneeye. He couldn’'t seethe Democratic side.
He saw only the Republican side. From that
point on, there was nothing to it. The thing
was well-organized by the end of the first
week.

Mr. Clark: Inthefollowing year, 1964, you
managed Dan Evans' campaign for the
Republican nomination for the governorship.

Justice Dolliver: Right.

Mr. Clark: This must have been one of the
most brilliant campaignsin all of state political
history. | say thisbecause, first of al, you took
alittle-known legislator from an elite Seattle
district and ran him against a very popular
two-term governor. Your candidate then
refused to support Barry Goldwater, the
Republicans' choice for president and thus
placed himself at odds with the conservative
wing of hisown party. Y our candidate had no
obvious financia base. This becomes a very
complex question. Maybe you can help me
manage it, but the question, of course, ishow
did you do it?

Justice Dolliver: Well, I'mnot sure. Looking
back onit, | sometimeswonder myself. But it
was a lot of hard work. There were lots of
brilliant people that worked on the thing. Of
course, Evans himself and Joel Pritchard and
Frank Pritchard. C. Montgomery “Gummie’
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Johnson. We—the steering committee—
would get together Sunday afternoons
someplace in Seattle. Dan and | would drive
up from Olympia. We committee members
would go at each other hammer and tong. |
called us*“the Chinese Communists’ because
wereally shouted at each other as hard aswe
could. But at the end of the day, we decided
what we would do. And no hard feelings. On
Monday | told the troops, either by telephone
or directly, what was going to happen each
week, where we were going to be, what we
were going to do, what | expected at the end
of theweek. Then | would report next Sunday
asto what had happened.

Welearned to usetelevision. We had been
afraid that Evans might appear uptight and
very prim and proper on TV. You will
remember that two years earlier the
Republicans had a candidate by the name of
Dick Christensen running for the United States
Senate who was very good on TV. He came
within 50,000 votes of beating the very
popular Warren Magnuson. Well, he decided
to go against Evans for the governor’s office
in 1964.

But Evans beat him easily in the
Republican primary. It turned out that Evans
was an absolutely brilliant performer on TV.
He would look right into the camera, and he
was very serious. He had a good voice, and
he was one of those people who, you know,
had a perfect sense of timing. If he had ten
seconds left, he took ten seconds exactly. It
was amazing. He also had a phenomenal
memory. He was able to recall things better
than anyone I’ ve ever known.

In the campaign, we enlisted the help of
lots of people. We had an organization in
every community. | had been active in
Republican circlesfor many years, and | knew
alot of people, asdid Dan. His wife, Nancy,
had great connections through Whitman
College. We found a number of her former
classmates, and we enlisted them. So, by the

time it was over, we had a campaign
organization that really worked.

We pioneered the idea of having a cheap
flyer to hand out. It wasanewspaper, actudly,
and we handed out literally hundreds of
thousands. This described the Blueprint for
Progress: it spelled out each goal, onethrough
twelve. And these were not pie-in-the-sky
ideas; they were specific goals that could be
achieved. For example, eliminating the extra
appointee for probate appraisals. That was a
very simple kind of thing to do that saved
money for every estate. And eliminatethe Tax
Commission. We did that very easily by
simply setting up a tax commissioner, the
director of revenue, who handled taxesinstead
of thecommission. Thesewerebasically good
government-type things. They were more
procedural than substantive, | would say. They
were easy to understand, and there were
twelve of them. Thisideaof the Blueprint for
Progress had atremendous resonance among
people.

The campaign had three parts. First of all,
we had to get Evans known. Nobody knew
who he was. | took on the driving
responsibilities, and, | must say, | set a few
records. For example, one day we started out
in Spokane, went to Colville for breakfast,
went to Republic, across Sherman Pass, for
brunch, came down to Yakima for an
afternoon coffee hour, then drove over to
Tacoma that night for a big affair in one of
the theaters downtown. The road across
Sherman Pass was very convoluted and very
dick becauseit waswet that day. But | enjoyed
driving, so that kind of thing didn’t bother me
at all. To make the Evans' name known, we
had to get him around everyplace we could.
Where two or more people gathered, there he
was.

The second thing was we had to beat
Christensen. Evans' absolutely brilliant
presence on TV helped us there more than
perhaps anything else did.



MANAGER, ADMINISTRATOR, PoLITICAL STRATEGIST 25

And third, we had to beat Al Rosdllini,
the incumbent governor. All this required
raising money, and we raised about $350,000,
something like that. All of this in small
contributions. That was before the Public
Disclosure Commission and things like that.
So we could raise as large amounts as we
chose to, if we could, but we had a man
working for us by the name of Fred Baker.
As far as raising money was concerned, he
was an expert, and he really knew how to do
that and could shakethetreefor us. By August
of 1964, it finally appeared that Evans was
actually going to win the primary. If he won
the primary, he would win the general. Once
that happened, why, we had all the money we
wanted. Lots of money came in. The, what |
would call, Republican establishment really
began to give to the Evans campaign, but it
was a remarkable campaign.

The number of peopleweinvolved in the
campaign was phenomenal. We had another
device, which is now used, but | think was
pioneered by Evans, the newspaper ad. If you
gaveadollar, youwould help buy anewspaper
ad. So we would have these row after row of
namesin afull-page ad paid for by friends of
Dan Evans. The attempt was to get as many
peopl e as possible who were involved.

Asfar as Goldwater was concerned, Evans
didn’'t, at any time, denounce him, but the
thing we were concerned about was that he
and Goldwater never get photographed
together. We had aman, Don Moos, by name,
whose responsibility it wasto get on oneside
and go around to the other side and not to let
the cameras get the two of them together. He
was successful. At no time during the
campaign were the two of them ever
photographed together. Much of the strong
support Evanshad wasfrom what | would call
Goldwater people who could not stand some
of the excesses of the Goldwater campaign.
We got them to support Evans. So there was
no ideological argument of any kind during

the campaign between anti-Goldwater and
pro-Goldwater as far as the Evans camp was
concerned. It ssimply didn’t happen.

Mr. Clark: Remarkable. Do you remember
what kind of newspaper support you had in
'647?

Justice Dolliver: | don't recall. It was pretty
good support, as | recall. We had the Seattle
Times, and | think we had a good deal more.
When wewould goto atownwherewedidn’t
know anybody, the first thing we'd do is go
down and sit at thelocal radio station and urge
them to tape an interview with Dan. Then we
would go talk to the newspaper editor. Dan
gave lots of speeches and had lots of people
working for him. But | suspect the newspaper
support was pretty good during the campaign.

Mr. Clark: Tell us something more specific
about the Blueprint for Progress.

Justice Dolliver: Well, the Blueprint for
Progress—I think Joel Pritchard thought the
name up. It demonstrated that Dan had specific
ideas—rather than pie-in-the-sky ideas—of
what we were going to do. It showed that he
was a problem solver. And a person of
integrity. People began using the sobriquet of
“straight arrow.” People simply trusted the
man. | can’'t remember all the points of the
Blueprint, but within the first session of the
Legidature, they wereall passed. They passed
very easily because there was no real
opposition.

Y ou know, good politicians are good at
two things in this state. They are able to
understand the science of politics and the
method of putting it all together. Y ou can do
that, or you can run on substantive matters
and be the champion of various substantive
issues. But, rarely do you have thetwo of them
together. And that’s what you had in Dan
Evans. You had somebody who understood
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thoroughly how politics worked and who all
wereinvolved and what was going to happen.
Y ou also had someonewho had agood feeling
for what issues of the day wereimportant. He
could talk about them very fluently. Hewould
go to coffee hours, and he was quite serious.
We had a hell of atime trying to get him to
move around. Wesaid, “Dan, you can’t stand
in a corner someplace. You've got to move
around and talk to more people.” But he was
good at talking to small groups. He would
simply count things off on hisfinger, one, two,
three, four. The people who attended the
coffeehour ateit up. They thought it wasgrest.
For those coffee hours, of course, | wasthere
with him. We were ableto recruit the various
people we needed for the door belling and
other work within the campaign from those
coffee hours.

Most importantly, | think, looking back
on it, it gave him an opportunity to advance
the cause by simply speaking. As | say, he
knew this stuff forward and backward. He
would talk on such things as Employment
Security or Labor and Industries, and hewould
talk very knowledgeably. It made adifference
to have somebody who waswilling to take on
the issues. Tough issues. And he was able to
convince the group that he understood what
he was talking about.

We had been afraid that he would [ull the
audienceto sleep because he was so matter of
fact. He was a good speaker, but it was not
oratory. He didn’t give in to oratorical
flourishes. No doubt Christensen was able to
gain loyalty through a fairly emotional kind
of appeal. Evans appeal wastotally different,
and thefact that he was ableto do this so well
was one of the little extra bonuses that we
supportersgot, in finding out that he was that
good. He was able to really relate to people
far better than we had thought.

Mr. Clark: You were working with a
remarkable group of people. Did you organize

the campaign committee?

Justice Dolliver: Well, I would bring some
of the people on, but the heart of the
organization camefrom the State L egislature.
We had people. | mentioned Joel Pritchard.
Joel and Frank Pritchard. Joel was with the
L egidature. Gummie Johnson had known Dan
in the Boy Scouts, and | had known him also
at theUniversity. Mary Ellen McCaffree, who
was in the Legislature, and Don Moos, who
wasinthelLegidaturefromtheEast Side. And
Marshall Neill helped us. He was alegislator
with a very, very high degree of name
familiarity. Peopletrusted him. Heintroduced
Dan at the Republican State Convention, and
his willingness to do that made a lot of
difference. But | can’'t say that | put the
committee together. | was involved in the
process, along with agood many other people.
But | was more active out in the local areas,
inthevarious counties; | did put that together
myself. Asfar asthe actual steering committee
was concerned, it was made up of Dan’s
friendsbothinand out of the State L egidature.

Mr. Clark: Were there any marked
differences between what you wanted to do
and what the committee wanted to do?

Justice Dolliver: Not redly. Actualy, it all
worked out fairly well. | can’t say that there
were no ideological differences. It was clear,
though, that Evans people were becoming
more and more estranged from what | would
call the lunatic right wing.

Mr. Clark: In 1964, in what part of the state
did you find your most strength?

Justice Dolliver: We could read where the
populationwas. A third wasin Seattle. A third
was in King County. The other third wasin
therest of the state. We spent most of our time
in the counties with the most people in them,



MANAGER, ADMINISTRATOR, PoLITICAL STRATEGIST 27

particularly in King County, but alsoin Pierce,
Snohomish, Kitsap, and Y akima. We would
spend our time mainly to get out what we
thought was the Republican vote. In other
words, we weren't trying to convert people
asmuch astrying to get themto vote. | aways
have believed that the Republican vote is
there, but you have to go out and get it.

Right after thelegidlative session of 1963,
we started to campaign. It was interesting. A
poll was taken right after the session to test
the popularity of possible candidates for the
governorship, and of those eight, Evans
ranked dead last.

Mr. Clark: Were you confident in Spokane?

Justice Dolliver: We had some excellent
people working for us in Spokane, and it
turned out that in Spokane he did fairly well.
He had asgood achancein Spokane asanyone
else as far as the primary was concerned, so
we spent alot of time there.

Mr. Clark: When you got down to the end of
the wire, say November 1 or 2, 1964, did you
really think you were going to win?

Justice Dolliver: Redly did. We had done
polling all theway along theway. But wewere
convinced that the primary victory—he got
more votes than either Christensen or
Rosdllini—would carry usthrough the general
election.

Mr. Clark: It was certainly a remarkable
victory. | hope you had aremarkable victory
celebration.

Justice Dolliver: Well, we had agood time.

Mr. Clark: You were just getting things
underway in 1965 when Governor Evans

decided to go to a political meeting in Port
Angeles and read the John Birchers out of the
Republican Party.

Justice Dolliver: That’s exactly right.

Mr. Clark: What about the Birchers did he
find so objectionable?

Justice Dolliver: Well, | think, first of all, he
couldn’t talk with them; and secondly, they
were peoplewhowould “ruletheruins’ rather
than have anything to do with winning
elections. Dan was moreinterested in winning
elections. The primary place where we had
thisproblemwas, of course, King County, and
throughout his entire career as governor, his
relationship with the King County Central
Committee was very poor indeed.

I think hismain objection to the John Birch
Society wasthat they wanted to take over the
Republican Party. He feared that their
fanaticism would destroy the party by driving
out the real Republicans.

Mr. Clark: Didthey have any strengthin the
Legidature?

Justice Dolliver: Not particularly, no. As a
matter of fact, one of Evans' strong pointsin
the 1964 election was the fact that he had
nearly unanimous legidlative support. It was
of tremendous advantage to him to have his
legidative background when hewas governor.
TheLegidlatureisapeculiar group of people.
There are lots of bad ways and a few good
ways to work with them. They al knew him,
and he knew them, and this personal
relationship was very important.

Mr. Clark: Well, this speech was headlined
inal of the newspapersright away, and even
today it’'s referred to as “the famous Port
Angeles speech.” Did you writeit?
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Justice Dolliver: | wrote part of it.
Mr. Clark: Who helped you?

Justice Dolliver: The last part of it | wrote
by myself, and the early part of the speech
was written by Gummie Johnson. Of course
Evans gave the speech, but | wasthe one that
wrote those famous words about “get out.”

Mr. Clark: What wastheimmediatereaction
to it? Did Evans suffer politically?

Justice Dalliver: | don't think he did. This
had been donein some other statesby persons
who were Republicans, who werelooked upon
as conservative, and it had no effect upon
them. Asamatter of fact, so far aslong-term
effect, | don’t think it had any. It continued to
curdle our relationships with the Central
Committee in King County, but they were so
bad to begin with that we weren’t going to go
anyplace. In afew of the counties, thereisno
guestion that the John Birch Society wasvery
powerful, and their way of thinking was very
powerful. But if you are of the belief, as he
wasand | was, that these people are ultimately
going to ruin the party, you tell them off.

| mean, when you think that during Evans
tenure, really unbelievably, the State
Republican Central Committee, not once, but
twice, endorsed an income tax, you get some
sense of the persuasive power he had among
Republicans. Evans opened up the party rather
than closed it down.

One of the things we discovered early on
wasthat agovernor in the state of Washington
isfairly well limited. He has no control over
the schools. He has no control over the
universities. Of the entire budget, 1 would
ventureto say amajor part does not belong to
the governor. He can't dictate what’s going
to happen. But what a governor can do and
what Evansdid, more so than anybody before
or since, was to set the agenda. Thisrequires

theinvestment of alittle political capital along
the way, but you've got to do it, it seemsto
me, to be successful.

In Evans you had four things. You had
honesty, intelligence, integrity, and guts. It
became quite apparent that his intelligence
wasway beyond theintelligence of any of the
other members of the Legidlature. Simply by
the power of hisintellect as much asanything
else, he forced them to come to him.

Mr. Clark: When the legidative session got
underway in 1965, Governor Evans insisted
that this Blueprint for Progress was really
serious business.

Justice Dolliver: Oh, yes.

Mr. Clark: And he set about achievingit. He
called for a series of reasonable and reform-
minded programs that distinguish him asone
of themost progressive governorsin the nation
at that time. Now, we'll be talking alot more
about the programs, but first, let’s talk about
the peoplein the governor’soffice. Y ou were
named chief of staff.

Justice Dolliver: | was chief of staff, yes.

Mr. Clark: That means you organized the
governor’ s office?

Justice Dalliver: Right. Of course, acertain
amount of this was hit and miss because we
didn’t have the faintest notion of what to do.
There were some people that had some
experience in state government, but, by and
large, most of them had not. One of the
persons that we worked with and who had
some experience in state government wasthe
head of General Administration, Bill
Schneider, and he was an Evans' loyalist. So
we had someone there who was very helpful.
In amost every instance, we discovered—
which was somewhat of asurprise—that state
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employees, practically without exception, will
beloyal to whoever isthe head of the state. If
it happens to be a Republican, well, they will
be loyal to him or her. If it happens to be a
Democrat, they will be loyal to him or her.

This was the first time there had been a
changein political party since the passage in
1960 of the Civil Service Act, so nobody knew
exactly what was going to take place. There
was a new man coming to town. Granted, he
knew something about state government, but
he brought new peopleinwith him. Who knew
what was going to happen?

Early on he called a meeting of all those
people who reported to him. Well, they filled
theroom. He said, thiscan’t be. We' ve got to
have better organization than this and figure
out some way to combine some of these
agencies.

He turned out to be a good administrator.
The thing | had to do was to make sure that
the various agencies would respond to the
problemswhich we defined, and they did that
very well.

Mr. Clark: Wasyour organization of the staff
in any way innovative? That is, were there
structural differences between your staff and
the previous one?

Justice Dolliver: I'm not sure how the
previous one was put together, but 1 know,
with the staff | had, there was no question
about who wasthe boss. | would tell the other
people as they came in, “Now, look, in this
particular area, you are the one that’s going
to manage it. So if it happens to be
environment or if it happens to be social
legislation or it happens to be whatever, you
are the one who is going to handle that. Y ou
will appear beforethe Legidature.” Butit was
innovative only in the sense, | suppose, that
each person was assigned to aparticular area.
They would work inthat area, and if therewas
aproblem, that person and | would talk about

itandtry to straightenit out. | guess| did more
management by walking around than anything
elseand just talking to peopl e and seeing what
they had to say.

Mr. Clark: Did you, in your office, have
anything resembling an affirmative action
program, quotas, anything like that?

Justice Dolliver: The answer is no, but we
tried in the office to be sensitive to the needs
of affirmative action and make sure that in
the officewewould have personsrepresenting
various ethnic backgrounds. We had our chief
receptionist—she was there from the
beginning—Ruth Woo, Ruth Y oneyama, as
she was known in those days. She was an
ethnic second-generation Japanese. Then we
had Nat Jackson, a black man from the Tri-
Cities. We had a number of women in high
places. | don’'t think it was any kind of quota.
Infact, I’'m suretherewasn’t, but we managed
to talk a pretty good game. | think the results
showed in what we did.

Mr. Clark: Inyour office, do you think there
was as much emphasis on race as on gender?

Justice Dolliver: | think it's fair to say that
probably the greatest emphasis was on the
matter of race. That wasthe erawhen you had,
oh, riotsin some places, and afeeling on the
part of black persons that they ought to be
regarded in amore beneficial manner. Gender
was very much bringing up the rear.

Mr. Clark: How many peoplearewetalking
about when you say staff?

JusticeDoalliver: Well, therewasmyself, and
we had a press man. | usually worked on
environmental legislation. We had someone
who worked with the citizen councils and
particular group problems. | would say onthe
professional staff in the office at one time,
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probably no more than half a dozen people.
Wewould have, of course, secretarial help of
variouskinds. We had Ruth Woo, who would
answer the phone, but she was much more
powerful than that. We had Esther Seering,
who was the governor’s personal secretary.
Anytime anyone wanted to speak to the
governor they cleared things through Esther.
Asfar asthe mail was concerned, | would try
to answer asmuch of it as| could. When | say
| answered it, | mean | assigned the agencies
to draft an answer for the governor to sign.
Sometimes we would give the stuff to the
governor for him to answer, but by and large
wetried to make certain that the vast majority
of the mail did not go to him. If we could
handle a problem at the staff level, we did. It
was my belief that the governor had more
important things to do than to spend histime
looking at mail.

Oneof thethings| think wasan innovation
was that we held two press conferences a
week. One for the am. newspapers and one
for thep.m.s. Inthose dayswe had lots of p.m.
newspapers. We would hold amorning press
conference and an afternoon press conference,
and they were well-attended. They were
enjoyable because they gave the governor a
chance to meet the press, and gavethe pressa
chanceto seeif they could put himinacorner
someplace and really shut the door on him.
They never did, but they tried. Therewas sort
of alittle game going. At least that’ s the way
it looked to me as an outsider. The press's
game was, “How can we capture the
governor?” And the governor’'s game was,
“How can | avoid being captured?’ Heeluded
capture very successfully.

Mr. Clark: Were you a strict gatekeeper for
the governor, or did you let people see him if
they wanted to?

Justice Dolliver: If somebody wanted to see
the governor, | would go to Esther or whoever

was acting as the secretary, and sometimes |
would go to him directly. But after awhile,
you beginto sort of intuit things, and you intuit
the people he needs to see and the people he
doesn’t need to see. | set myself in aposition
so people understood that | wasthe key person
in the office, and that if they needed to see
somebody about a particular way of getting
something, they’d talk to me. Yes, | would
say | wasagatekeeper inthe sensethat | tried
to make sure that the governor was disturbed
aslittle as possible.

One of the things | found out fairly early
in the game was that most people who write
to the governor were interested in a
psychol ogical release morethan anything el se.
They know you’ re not Santa Claus and can’t
snap your fingers and have magical things
happen, but they want to write the letter and
get something off their chests, so to speak,
and see what the governor has to say. Part of
the art in running the office was learning
which letters were simply expressing
psychological frustration and which ones
required more direct answers. The art also
included taking into account who were old
friendsor new friends of the governor or were
owed a political favor.

Y ou learn to figure those things out. One
of thethings| will say about the officeisthat
we tried to keep it so that everyone talked to
each other. | tried to make certain that
everyone, no matter who they were, would
have something to say about how the affairs
of the office were conducted. Althoughit was
fairly clear to everyone that | was the find
authority, | think the method of operation was
more collegia than anything else.

Mr. Clark: Did you have amagjor rolein the
selection of the nonelected heads of state
agencies, like Corrections and Health?

Justice Dalliver: | had some, yes, but again,
| would say it was only an advisory capacity
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rather than adirect decision. Thegovernor and
| would always talk about those matters. As
far as the governor’s office was concerned, |
would hire those people. | also would fire
them, if it cameto that. One of the things that
the governor did was, when he came into
office, he kept a number of people who had
been there before. Been there before Governor
Rosdllini. They were staff people rather than
issue-oriented policy people, but he kept those
people, and | think it hel ped.

Mr. Clark: Did the agency heads ever meet
as a cabinet to advise the governor?

Justice Dolliver:
irregularly.

They would meet

Mr. Clark: Did heencourage themto propose
legislation?

Justice Dolliver: Very much so. In fact, he
would talk with them about particular pieces
of legislation which they would propose, and
if he liked the ideas, they would become part
of his executive request package to the
Legidature.

Mr. Clark: Didthe John Birch Society or the
Goldwater Republicans present any real
problem for the governor’s legislative
proposals?

Justice Dolliver: | think not. As far as the
Goldwater Republicans were concerned, |
think it isfair to say that the vast mgority of
the people who supported Barry Goldwater
for president were peoplewho also supported
Dan Evansenthusiastically for governor. The
people that were in the John Birch Society,
the extreme, radical right, they had no
legislative program of any kind. They were
“againners’ basicaly, so they presented no
particular problem so far as a legislative
program was concerned. They just were

against everything.

Mr. Clark: Well, before we discuss alot of
these programs, let’s skip ahead, if we may,
chronologically and politically, to the next
gubernatorial campaign, 1968. Did you also
manage that one?

JusticeDoalliver: | wasinvolvedinit. | didn’'t
manage it that time because | was actually
working in the governor’s office. We had to
use some care that state employees weren't
directly involved in the running of the
campaign. So, | was certainly involved and
wasaware of it, but it would not befair to say
| headed the campaign.

Mr. Clark: Who would it be fair to say was
the campaign manager?

Justice Dolliver: Well, | suppose we had
pretty much the same cast of characters we
had in the 1964 campaign. The state chairman
by that time was Gummie Johnson, and he
wasvery active. And, of course, the Pritchards,
and all the peoplethat wereinthe Legislature
who had worked with Evans. | haveto confess
| was active, too, but as far as a direct
managerial position, | would say no. | cannot
recall who had that position.

Mr. Clark: Evans, by then—thisis<till 1968—
was so famous that he was asked to deliver the
keynote address at the Republican National
Convention. Did you write that speech?
Justice Dolliver: No. A man named Jim Lane
was the person who worked on that. | did not
writeit.

Mr. Clark: Did he discussit with you?
Justice Dolliver: Hedid.

Mr. Clark: Wereyou at the convention?
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Justice Dolliver: | was.

Mr. Clark: How did the speech go?
Justice Dolliver: It didn't.

Mr. Clark: It didn’'t?

Justice Dolliver: No. | suppose, asyourecall,
at that particular timetherewasagreat contest
as to who was going to get the Republican
nomination, and Evans had not said who he
was going to support. It was suspected he
leaned more to the left than some of the rest
of them. The Washington delegation was
pretty much all for Nixon. He gave his talk,
and it was afairly cerebral talk, I think. Heis
amagnificent public speaker, but heisnot the
kind that raises people up in their seats
whooping and hollering and clapping and
cheering. Heisnot that kind of speaker at all.

WEell, right after he gave his speech, he
came out for Nelson Rockefeller, whom he
had known as a fellow governor and whom
he admired. Of course, that did not go well
with the rest of the delegation, but he didn’t
care. He supported him for the nomination,
feeling that if Nixon got the nomination of
the party, there would be no one to push the
viewpoints that Evans had expressed in his
speech. Not that it wasn't a good speech, but
giventhecircumstancesat thetime, it wasone
of those thingsthat nobody paid any attention
to. Asl say, it was more of acerebral speech
than anything else. | did not hear him givethe
speech, but | was, of course, familiar withit.

Mr. Clark: Apparently, hedidn’t think much
of Richard Nixon. But then he came home and
campaigned again and won handsomely. How
did he do that?

Justice Dolliver: By hard campaigning. |
think Nixon was in an entirely different
category from Goldwater. Goldwater tended

to polarize people, and Nixon did not do that.
Hewas moreinclusive, and Evansand Nixon
actually got along famously during the
campaign. Therewas no problem there at all.
During the campaign, it was disclosed by
one of the Sesttle papers that the Democratic
opponent, John O’ Connell, had beeninvolved
in gambling at Las Vegas, and whether that
had anything to do with the final outcome, |
don't know. We didn’t talk about it. The
Seattle Timesand Mr. O’ Connell said all that
had to be said, but there was that plusthe fact
that the economy was good. Evans had been
agood governor, and he campaigned hard.

Mr. Clark: Did you have any major political
problemsin’68?

Justice Dolliver: Well, in '68, the most
serious problem was the rising sense of
expectationsin Seattle’ s Central Areaamong
black personswho felt their time had come. |
think it's fair to say that Evans was able to
work on that problem fairly well. Thisdid not
become a campaign issue, but it was
something that was going on during the
campaign. Y ou couldn’t escapeit.

Mr. Clark: As| review the very remarkable
changes that occurred in state government
between 1965 and 1975, whileyou were chief
of staff, | am amazed that the Evans team
could accomplish so very much. | say this
because the state constitution leaves the
governor’s office, as you yourself have said
several times, in a very weak position. It
controls no significant patronage; even the
judges have to run for office. The framers,
apparently, had more trust in the electorate
than they did inthe elected. They did givethe
governor the item veto, but they held him
away from any more conventional sources of
power. Y et, by any measure, Dan Evans was
surely astrong governor. How did he manage
this given the weakness of the position?
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JusticeDolliver: Well, I think first of all, asl
have said previously, the most important
power the governor of this state has is the
power to set the agenda. Evans, to his great
credit, had no trouble setting the agenda and
defining the things he thought wereimportant.
Many times, it was done through executive
request legislation to the Legislature. It may
have been after 1968, but at one time he sent
up seventy-six separate billstothe Legidature.

That’s the first thing. The second thing
was peopletended to forget that hewasasmart
man, and | say that in the sense that he
understood figures, and he could not befooled
on budgetary matters. To most persons,
budgets are boring; to him they are exciting.
I’ll never forget the day—this is back in the
days when engineers still used slide rules
rather than computers—when he invited the
Superintendent of Public Instruction, Louis
Bruno, to the office and said, “I think I've
discovered an error in your figures.” He sat
there and dlipped hisdlide rule back and forth
acouple of timesand said, “Yes, there' sa$5
million error inyour submission.” Bruno said,
“No, this can’t be,” and he said, “Yes,” and
moved the dlide rule around and pointed to
the budget document. Hewasright. Therewas
a$5 million error.

WEell, pretty soon, all of the agency heads
learned that he understood the budget. They
couldn’t pull anything over hiseyes. Although
the press doesn’t particularly care for the
budget, the fact of the matter isthat | suppose
ninety percent of what happens in the
legislative session is dependent upon the
budget. If you have a governor who is
interested in the budget and who understands
the budget and who lets people know that he
can understand the budget and spends some
timeat it, you have avery formidable person
working as governor.

Thirdly, what | would say is he was well
liked, and | think that is shown by the fact he
was not a partisan in the sense that if you are

aDemocrat, out you go. That wasn't hisstyle
a all. He was of the belief that there were
certain problems that needed to be solved in
the state, so let’s find solutions. Not
necessarily Democratic solutions or
Republican solutions, just good solutions.
People began to understand that, and then he
had this image of integrity—they called him
“straight arrow.” Hewould treat peoplefairly,
and, | think, the constituency knew that. He
campaigned hard. He campaigned all thetime.
He did lots of public speaking.

At first, among members of the campaign
committee, no one thought of him as a
particularly good speaker. As amatter of fact,
| would go out with him onthese variouscoffee
hours, and because | was afairly good public
speaker, people would say, “Why doesn’t
Dalliver run for governor instead of Evans?’
But in time they came to appreciate his
particular style of speaking. As he made
hundreds and hundreds of speeches, hebecame
agood speaker inhisownright. Hewasavery
fast study. Hewashisown assistant inthe sense
that you didn’t need to prepare aposition paper
for him or tell him what was going on. Just a
few words or a few sentences, and that was
enough. | recall hisspeaking many timesbefore
some exotic-sounding group that had someodd
or technical purposein life, and Evans would
find out what they were about and what some
of thelr ideas were and would stand up and
speak. You would think he had belonged to
that group all his life. He had an uncanny
ability to learn quickly about what actually
was involved in the particular organization,
and from that he was able to extrapolate his
own viewpoints very easily.

Mr. Clark: | like the idea of the governor,
using aslide rule, checking agency figures.

Justice Dolliver: Hewas very good at that. |
still don’t understand how the thing worked,
but he knew how and he would zip that slide



34

CHAPTER 2

rule back and forth. Hewould go to the budget
hearings for each individual agency. It was
part of his secret in dealing with the
Legidature. They were perfectly aware that
he was a man who knew more than they did
and who could stand on any particular issue
of the day and speak with some authority.
They learned to respect him.

Mr. Clark: Jim, about nine years ago, in a
taped interview with George Scott, you and
George were talking about that time in 1971
when the governor’ s office made seventy-six
executive requests. You said at the time that
was maybe too many.

Justice Dolliver: | think it was.

Mr. Clark: And this was controlling the
agenda?

Justice Dalliver: Well, that was one of the
ways. Hewould go to the various department
heads and say, “All right, what are the best
ideas you have for this upcoming session?’
And they would talk and talk and talk, and he
would select theonesheliked for hisexecutive
requests. The trouble with having too many
wasthat you began to get the Legidaturevery
tired after awhile. And for the staff, trying to
keep track of seventy-six different executive
requests becamevery difficult. When you get
matters of such importance that they rise to
thelevel of executiverequest, it’smuch more
manageableif you have, say, under fifty. And
even more manageable if you have about
twenty-five or so, which was usually what he
had. During this one session he went to
seventy-six, and | think even he realized that
wastoo many. So hedidn’t doit the next time.

Mr. Clark: Other than from agency heads,
where did these ideas come from? Did they
comefrom private citizens or special groups?

Justice Dolliver: Some came from private
citizens, somefrom, | suppose, specia groups.
For example, the Washington Environmental
Council was, at that particular time, extremely
instrumental in getting a lot of legislation
through. Some of the ideaswhich they had he
was simpatico with and wanted to work on.
He shared many ideas with particular interest
groups, and they would form a coalition, so
to speak.

Mr. Clark: Tell us how you would take an
executive request from the governor’s desk
and place it where it would receive serious
legislative attention.

Justice Dolliver: Let’'s say there's Bill X,
which isgoing out as an executive request. If
it were going to the House, we would try to
get asasponsor the chairman of the particular
House committee which had the bill. And, of
course, we would try to get both Republican
and Democratic sponsors of the highest rank
possible, so that we were sure the bill had
some kind of presentation made before the
committee. Sometimes we would appear,
sometimes we wouldn’t. For example, |
handled the environmental legislation, and
with most of the environmental bills that
ultimately got through, | was involved in the
drafting of the bill, and | gave the testimony
from the governor’s office for the bill.
Somebody in the office would be responsible
for the bill, and they would appear to present
the governor’s position. And, of course, we
checked with him and made certain we knew
what his position was before going up there.
Asl recall, thisworked fairly well.

Mr. Clark: Inregard to these environmental
bills: With George Scott you discussed a
thirty-three-day period in’ 71 when six major
environmental bills passed through the
Legislature. These, | assume, were all
executive requests?
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Justice Dolliver: That’s correct.

Mr. Clark: And you described for George a
sort of summit meeting about environmental
concerns held on Crystal Mountain late in
1970. Pleasetell that story again for therecord.

JusticeDolliver: Well, as| remember it, there
was a meeting on Crystal Mountain at one of
the lodges. We had representatives from the
House and from the Senate—all Republicans
and no Democrats—and from the Washington
Environmental Council and other persons
interested in environmental matters. At that
meeting, we came to an agreement about
which matters would be executive requests.

As that time, you should recall, the
Republicans controlled the House. We, the
Republicans, were going to get the bills
through the House, and it was up to the
Environmental Council to make surethebills
got through the Senate, which was still in
control of the Democrats.

Asyou recall, this particular timewasthe
beginning of the whole environmental
movement. You had that, plus the fact that
we were in an unspoken competition, | think,
with the Republican governors of Oregon and
|daho, who were both eager to say they could
do anything better than we could. The Crystal
Mountain meeting was effective because the
governor was able to solidly commit both the
leadership of the House and the Republicans
in the Senate, plus the environmental groups
such as the Washington Environmental
Council. We worked very closely with them.

Wedid everything possibleto seetoit that
those pieces of legislation got through the
Legidature. The only one that failed to pass
was the Shoreline Management Act, but it
passed later as an initiative measure in 1972.

There is no question that this particular
time was a period of unprecedented
cooperation among the Republicans, the
Environmental Council, and the

administration. And we were helped by the
fact that this was early in the environmental
era. Most people had not heard the word
“environmental” used in this sense, and there
was therefore no organized opposition. So by
coming in, in a sense, ahead of time to push
environmental programs, we found a good
climate for significant achievement.

Ms. McKeehan: Environmentalism wasn't
identified with the Democratic Party in those

days.

Justice Dolliver: No, indeed. In my mind it
still isn't, but that’s another story.

Mr. Clark: Anyway, you went there to plan
the particular bills that you wanted to go
through the Legislature and the political
strategy to get them through?

Justice Dolliver: That is correct.

Mr. Clark: State Senator Martin Durkan, |
know, wasastrong environmentalist, and also
astrong Democratic leader.

Justice Dolliver: Yeshewas.
Mr. Clark: Did heplay arolein al of this?

Justice Dolliver: Not at Crystal Mountain.
Jm and | were in law school together. (His
name is Martin James Durkan, and in law
school everyonecalled him*“Jim,” so | called
him Jim.) Through hiseffortsand some of the
other senators, this legislation was able to go
through the Senate. Durkan liked to put his
stamp on the legislation that was going
through because he was going to run for
governor in 1972. For example, we had
prepared for a Department of Environmental
Quality, but Durkan wanted it called the
Department of Ecology. It didn’'t make any
difference to us what they called the thing.
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When he insisted, we changed it to the
Department of Ecology. But there is no
guestion he was instrumental in the Senate.
He deserves credit for it.

Mr. Clark: We are talking about six mgjor
billsin thirty-three days. A remarkablerecord.

Justice Dolliver: Well, as| say, it wasfairly
smooth sailing. Shoreline Management had
to wait for the initiative in 1972, but actually
things went very smoothly. The idea of
environmental protection for the next
generation was becoming a very popular
notion. And we had good leadership. There
was no question that the Republican House
leadership was willing to go with Evans
encouragement. And in the Senate, the
Environmental Council worked very hard. In
the governor’s office, we did everything we
could. More than anything else, | would
emphasi ze the particular temperament at the
time. Therewas no suspicion of environmental
supports, and the environment was not a
partisan issue.

The whole thing realy got started back
about 1966 when | saw an articlein, | think,
Harper’s Magazine about environmental
matters. | wrote a long memorandum to the
governor on this subject, and | suggested that
thiswasamatter that should be on our political
agenda and we ought to spend some time
thinking about it. Well, we started, | think, in
1967, with an effort to protect the shorelines
on the Pacific Ocean. We tried to keep the
automobiles off the beach, but this effort was
for the most part turned down by the Supreme
Court. Certain segments of the beach we could
make automobile-free. I'm talking about the
Long Beach Peninsula, primarily. Thewhole
beach was pretty much preserved for public
use. All of asudden, environmental protection
became ahighly popular thing. Both Timeand
Newsweek featured environmental matterson
their covers, and, as | say, there was

considerable friendly competition between
Tom McCall, the Oregon Republican
governor, and Dan Evans, the Washington
Republican governor, asto who wasthe better
environmentalist. That kept things going.

Ms. McKeehan: Would Evans have been
interested if you hadn’t got him interested?

Justice Dolliver: When hewaselected, it was
thought that he would come in as an
“education governor,” and he did. The
community college system we havetoday was
due to Evans. Before then there were several
community colleges around the state, but
under his leadership, we formed a new
statewide community college system. At the
same time he was sort of casting about for
other issues. | don’t want to say he would not
have got interested in environmental
protection without me. But | wasthefirst one
who brought it to his attention and suggested
the environment was something he ought to
spend sometime on. Of course, he had agood
background. He was a hiker and a climber of
considerable merit, and he spent alot of time
in the woods. He, in contrast to some other
people, when he would talk about
environmental matters, knew what he was
talking about.

Mr. Clark: Your total environmental package
included creating a Department of Ecology.
It had to do with land use, with zoning, pieces
of legidlation about solid waste management,
oil spills, surface mining, wilderness areas,
scenic highways, and, among other matters,
nuclear power siting. What was the
administration’s policy regarding nuclear
power plants?

Justice Dolliver: | don't think there was any
real policy becausewedidn’t havethe WPPSS
situation, which came later on. We had the
power plantsover at Hanford, and | think itis
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fair to say hewas not necessarily pro-nuclear,
but he certainly wasn’t anti-nuclear. That
whole matter warmed up after heleft office, |
believe.

Mr. Clark: Was there an effort to site a
nuclear plant up in Skagit Valley someplace?

Justice Dolliver: Oh, there had been talk
about that, but it never got anywhere. | think
there had always been talk about bringing the
nuclear site closer to the customers, but, so
far as| know, the only site that was built west
of the mountains was down in Oregon with
the Rainier site which you can see when you
drive south of Longview.

Mr. Clark: How about nuclear waste? Did
you havethe problem that people have today?

Justice Dolliver: We didn’t have that
problem.

Mr. Clark: You didn’'t try to ship it off to
another state?

Justice Dolliver: Well, it just simply wasn’t
the great political problem back in the 1960s
and ' 70sthat it istoday.

Mr. Clark: As an environmental matter,
Governor Evans stopped the proposed raising
of the height of Ross Dam on the Upper
Skagit. Under what authority could hedo this?

JusticeDolliver: Well, it' sthe same authority
he had with anything else. He would take his
political capital and say, “I think thisisabad
idea. Don't do it.” And, he was aformidable
opponent. Hefound out very quickly that one
governor making astatement on TV isworth
two dozen legidators. They’reall over thelot,
but agovernor can zeroin onaparticular point
and make his views known. | can’t recall
anything beyond talking that he did about the

height of Ross Dam.

Mr. Clark: He aso kept an aluminum plant
off Guemes Island. Same thing?

Justice Dalliver: | think the same thing.
Mr. Clark: Wasit prestige?

JusticeDalliver: Hewaswell acquainted with
the San Juan Islands and with Guemes Island
and believed that was not an appropriate thing
to have on Guemes Island. And said so. It
made a difference.

Mr. Clark: Let’stalk for a minute about the
creation of DSHS—the Department of Social
and Health Services. Did this originate as an
executive request?

Justice Dolliver: Yes. | think two things
happened. First was the belief that a person
who was receiving several social services
shouldn’t have to visit several different
offices. Rather than have the person be
required to go here, here, here, and here, why
not have it all under one agency, the
Department of Social and Health Services?

Mr. Clark: Whoseideawasit?

Justice Dalliver: It was Evans idea, and |
think the second thing was that he was
appalled asamanager that he had to supervise
so many different people. We found out very
quickly when he became governor that the
governor may be the chief executive, but
mainly he is the chief administrative officer
whosejobisto make surethat the government
is administered properly. A governor
shouldn’t spend his time trying to micro-
manage various agencies; he should seeto it
that the various agencies are properly put
together. So with Social and Health Services,
for example, hetook several agenciesand put
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them into a single agency.

This means he was opposed to any idea
of having more agencies. The first veto we
had—out of lots of vetoes—was the bill to
keep the Veterans Administration asaseparate
agency. Hethought it ought to be part of Social
and Health Services. Well, they overrode the
veto and said we' regoing to havetheVeterans
Administration as a separate agency of
government, and we do to this very day.

Mr. Clark: DSHS has a very complex
structure. Did you have arolein creating this
structure, in organizing the thing? Putting it
together?

Justice Dolliver: Well, | worked somewhat
on the matter. | think it’s best to say my role
was pretty much confined to the office.
Everyone from the various agencies
understood that | wasthe key contact to make
in the office, and | knew the people who
headed up the agencies and was able to work
with them very closely. | think that my role
wasn'’t that of inventive genius, deciding this
and that, but | was rather an energizer person
who helped in putting it together.

Ms. M cK eehan: Werethe agency headsupset
at nolonger working directly for the governor?

Justice Dolliver: They didn’t say so. | think
hewasagood salesman, and if therewas such
afeeling, it was kept well under control.

Mr. Clark: As these innovations were
unfolding rapidly and more and more people
weretaking akeeninterest inthem, thewriter
Shelby Scates placed you and Evans in what
he called “the progressive wing of Northwest
politics,” which he said includes liberal
Republicans, some Democrats, and someearly
Populists. Is this the way you would see it?

Justice Dolliver: | think that’s a fair

assessment. Evanswas abl e to transcend party
politics by saying that thereis no Republican
solution, no Democratic solution. If therewas
asolution, and it wasagood one, hewasgoing
to back it. Oh, for example, even though the
income tax during his administration had
become deadwood in the Republican Party,
and people said we would never have an
income tax during his administration, he
marshaled support for it. Twice anincometax
was passed by the Legislature, and twice it
was approved by the Republican State
Convention. Unheard of. It was approved
because of his energy and the ability to risk
his political capital. He was simply smarter
than the average guy. He couldn’t be argued
down. He was a very, very keen student of
politics and understood where people were
coming from and understood the power of the
office.

Asl told himonetime, “You needtoinvite
more people over to your mansion. Y ou have
no idea what atremendous thing it is for Joe
Smith off the street or a member of the
Legislature to be invited to the mansion.
That’ s quite an honor, quite athing, and you
should use that.” And he did. He was able to
use the executive mansion quite effectively
as a place where members of the Legidature
and others could talk and sometimes have a
party while he wasinsinuating hisviewsinto
their discussions.

Mr. Clark: In the late '60s and early ' 70s,
you guys took areally disciplined control of
the agenda; and to do so you had to define
what was wrong in the state, then reform it.
Did you see yourself as areformer? Did you
use that word?

Justice Dolliver: Rather than the word
reformer, | think it would be problem solvers.
We would see a particular problem out there,
and it had to be resolved. The tax structure,
for example, was and is a highly unfair tax
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structure. So, how do you make it more fair?
Evans ideawasyou do it through theincome
tax. That's not a matter that’s very popular
with the publicin general, so it was defeated.
But he tended to ook at things that way: how
do weresolve the problem? Not, what are the
political advantagesoneway or the other?Not,
what is Republican or Democrat dogma, one
way or the other, but how do you solve the
problem?

Mr. Clark: That’savery good point. Did you
ever use the word liberal in regard to your
group?

Justice Dalliver: Other people have used that
word in describing what was going on. |
didn’'t. We tried to avoid tags like liberal or
conservative and let our actions speak for
themselves.

Mr. Clark: Let’ sget some more names. Who
elsein these years do we identify as problem
solvers? Slade Gorton?

Justice Dalliver: Slade Gorton, the attorney
general, no question about that. Heand Evans
worked together very closely. Of course, they
had been in the Legidature for atime, and |
think Gorton waselected in’ 56, and Evansin
'58. Evanswastheleader of the Republicans,
and at that time, Gorton was afirm supporter.
| think the only issue on which they had some
disagreement was on Indians. Evans was far
more attuned toward the Indian point of view
on things than Gorton was.

Mr. Clark: Jodl Pritchard?

Justice Dolliver: Joel Pritchard. He was the
best lieutenant you could ever find anyplace.
If you needed to have something done, Joel
would doit. Hewas an expert. Everyoneliked
him. Hewas another one of these people who
understood the policy side of mattersbut also

understood what the raw politics were. Who
you had to get, and who had to be talked to.
He was good. Joel was, as | say, our idea of
the best lieutenant you could possibly find.
He was a close personal friend of Dan’s.

Mr. Clark: How about State Senator Martin
Durkan?

Justice Dolliver: Rather than being led, the
Senate was a series of, what | have always
called “private dukedoms,” and they had a
number of dukeswho werein charge. Durkan
was one of them. Durkan and Augie
Mardesich, and Bill Gissberg and Bob Greive;
these were very capable men in their own
right. They would run the Senate, not as one
person being in charge of the entire Senate,
but rather as persons having particular areas
of interest. They each had aninterest area, and
their needshad to be met. Thereisno question
that Durkan was a very firm supporter of
environmental legislation in 1971. He ran,
unsuccessfully, asaDemocratic candidate for
governor in 1972, but | think the governor
thought highly of Jim Durkanandsodo|. He
isafine man.

One of the things that tends to be
overlooked in both my career and in Evans
career is that we knew many of these people
before coming to office. Evans had
considerable legislative experience, and
although I had not been a legidator, | had a
vast experiencein dealing with many of these
people and knew them all personaly. This
made dealing with the Legislature much
easier.

Mr. Clark: Where does Don Eldridge come
in? Did he help you alot?

Justice Dolliver: Hedid. But he was not one
of the inner circle of the Evans people. He
became Speaker in’ 71, | think. Hewasagood
Speaker, and he could be counted upon as a
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good aly of Evansinthe Legidature. When |
think of legislators who were key people, |
think of Don Moos, for example, who was a
very key legislator. Mary Ellen McCaffree
wasakey legidator. These people had worked
with Evanswhen hewasthe Republican leader
in the House in 1962 and knew him and had
sized him up.

Mr. Clark: Did George Scott help you alot,
aswell?

Justice Dalliver: Yes, hedid. Hewasin the
Senate at that time when the Republicanswere
aminority party, sowe could not rely onthem
aone. We had to learn how to pay a proper
court to the Democrats in the Senate, and we
did.

Mr. Clark: | was going to mention
Democratic State Senator Augie Mardesich,
but you have said he was one of the dukesin
the Senate.

Justice Dolliver: Well, | would say hewas a
very capable man, avery smart man, onewho
could put dealstogether far better than anyone
elsel knew. Heand Evansgot along well. On
some issues Mardesich could be particularly
helpful. Let me giveyou an example. In 1968,
the voters approved a constitutional
amendment creating an intermediate court of
appeals with separate divisions in Tacoma,
Seattle, and Spokane. This created positions
for quite a few judges. Evans for the
Republicansand Mardesich for the Democrats
came to a friendly agreement that a certain
number would be from each party. Without
this agreement, legislation implementing the
new Court of Appeals would have gone
nowhere, and people who had worked hard
for the amendment would have been terribly
frustrated. No problem. Thetwo madeareadly
good deal.

Mr. Clark: How about Ralph Munro?

Justice Dolliver: Well, Ralph, | think I
brought him on. | hired him to work in the
governor’s office. Ralph had come to the
governor’s attention because of his great
interest in handicapped persons. He worked
very hard in that area, and we had many
handicapped peoplein thistown. Thefact that
in this community we have cuts in the
sidewalk at the corners so a wheelchair can
get up and down from the street is nothing
more than the extended shadow of Ralph
Munro. Heisthe onewho pushed this, and all
he has done for handicapped persons will
never be known.

Onething hedid wasto say to Dan, “L ook,
Evans, you're going to have to sit in a
wheelchair al day long to see what it’s like
and to see why we need to have these things
like cuts in the sidewalk and other helps for
persons who are handicapped.”

Dan did. | don’t know how, but he did.

Ralph was able to talk to people and
persuade people. He had been active in
bringing together citizens’ groups from
throughout the state to discuss the issues of
the future. This was the beginning of focus
groups, | imagine. But we tried to make them
public and tried to make them both
Democratic and Republican. They involved
most of the people who had supported Dan
Evansinyearspast. Wewouldtry for abroad-
as-possible representation. Many times they
would produce ideas that we could use
immediately. Sometimes the ideas were no
good at all, but they wereideasfor thefuture.
Ralph was redlly in charge of this and did a
good job. In fact, he did an excellent job.

Mr. Clark: We're making an imposing list
here. |s there anybody else you want to put
on? We could put hundreds, | suppose, but is
there anybody you think we have ignored?
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Justice Dolliver: We should emphasize the
importance of having Gummie Johnson asthe
State Chairman of the Republican Party during
that era because there was no question that
Evans and the King County organization in
Seattle did not get along. King County was
way to theright. They were not controlled by
the John Birchers, but they were pretty close
to it, and Gummie, through hiswork in other
counties, was able to make sure that the state
organization would always be favorable to
Evans.

Now, another person | want to mention to
you was not with state government but was
of inestimable help as far as campaigning—
Ritajean Butterworth in Seattle. She was one
of the best political organizers | have ever
known and had areal flair for politics. | think
that much of the success of Evans' ideas
during the 64 campaign, as well as later
campaigns, wasdueto her organizational skill
and drive. She was outstanding.

Mr. Clark: We were talking earlier about
executive requests. Let’s look now at some
executive orders. | am thinking particularly
about the files in the Evans papers labeled
“Civil Rights crisis” and dated in the 1960s
and’70s.

InMay of 1965, Governor Evans met with
real estate peopleto discuss housing and civil
rights and to urge Realtors to adopt policies
and practices of nondiscrimination. Thegroup
agreed with what he said, and they made
promises, but apparently they did nothing. The
Wattsriotsthat year occurredin August. There
was widespread fear al over the country that
other cities would suffer what Los Angeles
had suffered. | have seen aletter to Governor
Evansfrom amanin Seattle advising him that
“You must not allow a Negro, communist
uprising here—you must call out federal
troops from Ft. Lewis.” Well, of course, the
governor couldn’t call out federal troops.
What he did do, though, was to issue an

executive order outlining emergency
procedures in the event of civil disorder. He
informed city and county officials that the
State Patrol and National Guard could be made
available, but only under thedirect supervision
of hisoffice. If officialswerefacing problems
beyond their control, he said they wereto call
the governor or to cal Mr. James Dalliver.
Could you comment about that?

Justice Dolliver: Yes, | think the main thing
you could say about the governor is that he
was very unlikely to call out the state
authorities, the National Guard or the State
Patrol, because in his opinion that would be
nothing more than calling for a state of war,
and he was unwilling to do that. He believed
that he could talk to people, and he did. He
would go unannounced and unarmed and
without any kind of entourage, so to speak,
and go into the Central Area in Seattle, the
black area, and walk around and talk to people.
He had the reputation, and | think a proper
one, of being aperson who waswilling to lay
his authority on the line as far as civil rights
were concerned. Hedidn't try to do thethings
that couldn’t be done, but he would do things
he could do. One of thethingshe could dois
talk to people, try to jawbone people, try to
persuade peopleto do thingsaparticular way,
in apro-civil rightsway. | think he was well
known for this.

His belief was that the various
demonstrations were, in effect, peopleletting
off steam. They should be allowed to do that.
If they wanted to march, if they wanted to
parade around, if they wanted to do this or
that, as long as they didn’t destroy property,
he saw no reason why they shouldn’t. As |
may have said previously, he was probably
the only politician of that erawho could walk
on a college campus anyplace in the state of
Washington and fedl perfectly safe. He was
not particularly anti-Vietnam asfar asthewar
was concerned, and always had what | would
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call amore pro-war than anti-war feeling. He
had been the aide-de-camp to the admiral who
led negotiations at the end of the Korean War,
so he knew what negotiations meant. He
would rather talk than fight. Even though he
indicated that the State Patrol and the National
Guard wereavailable, during histimein office
they were never used. He never called out the
Guard.

One famous example that | recall: at the
time of the great festivals, they had one down
inthe southern part of the state, downin Clark
County, | believe. | suppose a certain amount
of marijuanasmoking and drinking was going
on. Some of the citizens called him and said,
“What are you going to do about this? Put
these peoplein prison.” Hetalked to the State
Patrol, and thechief said, “They’realready in
prison. What thisis called, it’s called a rock
festival, and they can't get out of there.
They’re absolutely trapped in a sea of mud,
and that’ swherethey’ re going to stay. If they
want to get out, fine. But asfar as me putting
them in prison for this kind of gathering, no
way.” And as long as they stayed within the
bounds of the rock festival, if they wanted to
stay out in the rain, well, that was their
business. Helet them go ahead and have their
way. Althoughit isquite clear that at no time
did he have any particular sympathy with the
views which were being expressed by these
people, he had a feeling that one should do
nothing and let them have their way as long
as they didn’t violate anybody’ s property or
tear things apart. And they didn’t.

Mr. Clark: Did you have sympathy with the
anti-war movement?

Justice Dolliver: Well, | would say my
feelings were about the same as Evans'. |
didn’'t necessarily have any particular
sympathy for them. But on the other hand, if
they wanted to march around, aslong asthey
didn’t try to hurt somebody or destroy

property, they could go ahead. | refused to get
unduly alarmed. There were some efforts to
have us act like Kent State and call out the
National Guard or cal out the State Patrol,
but this never happened.

Mr. Clark: When he made those expeditions
into the Central District, did you go with him?

Justice Dolliver: | did not. He would take
only Bill Lathrop, who was his personal aide
with the State Patrol. Bill was in civilian
clothes. The two of them would just walk up
and down Twenty-third Street, talking to
people. Of course, one of thethingsthat Evans
had going for him was that he was smart. It
was very, very hard to catch him off guard.

Mr. Clark: Well, asthings heated up, Evans
issued an executive order banning the use, by
state agencies, of the facilities of any private
club that practiced racial discrimination.

JusticeDalliver: Y es. Thiswaswhen hewas
running for histhird term, which made it all
the more difficult. A wife of a state
department head was black and had gone to
alocal Moose Club for lunch with a friend
who was a member of the club, and they
wouldn’t serve her. Word got back to Evans,
and, of course, he was infuriated by this.
Before that, he had been in considerable
conflict with the Elks Club, trying to
persuade them that they ought to get rid of
their racial clauses and quit doing this kind
of thing to people, with no avail. So, when
this incident occurred, he simply issued an
order that from that point onward no state
meetings were to be held on the premises of
any organization which still had a policy of
racial discrimination. As far as he was
concerned, if you had restrictive racial
clauses, you got no state business, and that
was that.

With most people it was highly popular.
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When one thinks of the temper of the times
back inthe middle’ 70s, it wasthe right thing
to do.

Mr. Clark: Andtherewasan executive order
which prohibited racial discriminationin state
agencies?

Justice Dolliver: Yes, there was. But when |
first came to Olympiawith him in 1964, this
was a white city. No question about that. It
wasawhitetown, and I’ l| never forget. | went
to a meeting of the Rotary Club, and the
president stood up and made a speech—the
best speech about racism I’ ve ever heard, and
| told him so. He said there is an “invisible
sign” at thecity limitsof Olympia, and it says,
“No blacks welcome.”

Evanswasawareof that. | think beginning
with that executive order things began to look
better and better.

Evans aso insisted that those of us who
were at high executive positions spend some
time trying to make ourselves known in the
community of Olympia. He felt a dichotomy
between town and crown, so to speak. There
was downtown, and then there was the state
government. One of the things he tried to do
wasto have those of uswho werein positions
of authority to be part of the Olympia
community. | think that was very successful
because prior to that time, certainly prior to
the passing of the Civil Service Act, most
people would come into Olympia with pure
patronage positions and would go out again
when the next governor camein.

Evans forced agencies to learn that they
could hire black persons, minority persons,
without in any way hurting the civil service
system. In fact, that would help make it work
even better.

Mr. Clark: Meanwhile, Evans issued an
executive request for House Bill 200, which
wasintended to ban discrimination in housing.

It was defeated by the Demaocrats in the
Legislature, and black leaders were deeply
disturbed. In October, Evans spoke to the
Washington Association of Realtors, thenin
conferencein Seattle. He warned the Realtors
that if they themselves did not end
discrimination, the state would surely doit for
them. It was a very good speech, a very
courageous speech, and a very polished
speech. Did you write it?

Justice Dolliver: No, | did not. | agreed with
it, but I didn’t writeit. One of the secrets about
Evanswas he was hisown best speech writer.
He would jot his speeches on the backs of
envelopes, that kind of thing, and rarely spoke
from a written text but usually spoke from
notes. Part of hisactionswith the Realtorsand
with others was simply jawboning them,
saying if you don’t do this, this is going to
happen to you.

Wéll, | won't get into partisanship because
that would be unseemly, but I’ m not surprised
to hear you say that the Democrats were the
ones that defeated the bill because they have
not, to my understanding at least, really been
for civil rights any more than the man in the
moon. They have been anti-civil rights, but
that’ sanother story, and wewon'’t get into that.

Mr. Clark: | take it that the Realtors finally
came around rather than get clubbed by the
state?

Justice Dolliver: | think the Realtors, asyou
say, did come around, and they found it was
totheir advantageto come along with hisway
of thinking. He would rather do things by
persuasion, by getting them to do voluntarily
what otherwise would be done by legidative
action. It was characteristic of him. He was
willing to risk a certain amount of political
capital. He was famous for doing thiskind of
thing.
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Mr. Clark: In any event, there were good
things happening. Governor Evans had strong
support from the Regional Conference of the
Methodist Church. Did you play aroleinthat?

Justice Dolliver: | think | probably did.

Mr. Clark: He found a good friend in Carl
Maxey in Spokane who wanted to promote
desegregation in schools and unions and in
collegeand university facilities. Thegovernor
made Carl Maxey chairman of the
Washington State Advisory Committeeto the
United States Commission on Civil Rights.
Did you play a part in this?

JusticeDolliver: | don’tthink | played apart,
but | was certainly aware of hisfriendshipwith
Carl Maxey, even though Carl was an ardent
Democrat. Thiswas another example, | think,
of Evans trying to find the best man for the
job rather than being bound closely by a
partisan feeling one way or the other. |
certainly agreed with the appointment of Carl
Maxey because, no question, he was at that
time and to the day of his death one of the
real leadersin the civil rightsareain the state
of Washington.

Mr.Clark: Didyou get very closeto this State
Advisory Committee that he was appointed
to, State Advisory Committee to the United
States Commission on Civil Rights?

Justice Dolliver: No, | really didn't.

Mr. Clark: During this period you were in
charge of the State Office of Economic
Opportunity, and that was the time when
Lyndon B. Johnson. was dumping tons of
money into this. I'll bet you used alot of itin
the Seattle Central District?

JusticeDoalliver: Wedid. A lot of it wasused
in the Seattle area. One of the things that was

done, and | did play akey part inthis, wasthe
setting up of a Seattle Center for Government,
which was, | think, on Twenty-third and
Cherry. We had a single building, and inside
this building we had representatives from
various agencies in state government. This
was Evans' idea. If you were a person with a
problem, you could come in and be helped. |
think it was very successful.

Mr. Clark: Wereyou ableto create many jobs
with this money?

Justice Dalliver: | don't know whether we
got many jobs. But it is fair to say that in
working with people who were involved, we
hel ped relieve a certain amount of tension. Of
course, we had the problem, as always, of
getting people to understand that this was a
real multi-service center. It wasn’t fake. We
really intended to help people. | think wewere
very successful in doing that. It was a very
popular idea.

Mr. Clark: This movement for equal
opportunity came to another crisis in 1968
following the murder of Martin Luther King
Jr. The movement sort of melded with the
movement to stop the war in Vietnam. In
Seattle there were incidents of vandalism,
shooting, bombs, arson. Severa policemen
were injured. Most accounts agree that the
principal agitatorswere members of the group
that called themselves the Black Panthers.
Ralph Munro told us that the Panthers came
to Olympiaone day and raided thegovernor’s
office. Were you there?

JusticeDolliver: Well, | don’t know if it was
the Panthers or not, but | was there. It was a
large group. They simply took over the entire
office, | mean, the entire office. And, asyou
recall, thegovernor’ sofficehasalargewaiting
room and a large board room where the
governor would hold his press conferences.
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Then the governor’s own private offices and
the offices of the staff. Before we knew what
was going on, ahuge number of, | would say,
young people...

Mr. Clark: All males?

Justice Dolliver: No, not necessarily all
males—male and female, black and white—
came in and took over the entire office. We
had, in effect, to run for our lives. We got into
the governor’ soffice, locked the door, locked
the door to the staff offices so they could not
get in, and what do we do? Well, at that
particular time, all phones, save one, which |
happened to know about, were connected to
the outside office. So wewould try to call out,
and immediately they would pick up the
phone. Who were wetalking to but amember
of the group that had taken over the office!
Finally, | got ahold of the governor. He was
at the mansion. We had this one private line,
and | said, “Hey, this entire office has been
taken over by thisgroup, and they are making
certain demands. Will you talk to those who
want to talk to the governor?’ | had told them
that the governor was not here.

He said, “Well, now, wait a minute. Y ou
tell them that if they will disassemble and go
down to the meeting room downstairs[where
the Senate Rules Committee met] if they will
gather there, I'll come down and speak to
them, but | will not speak to a mob. | will
speak to them if they come to this meeting
room.” They did and he did, and that was the
end of it right there. He had no problem going
down there and facing up to them.

Mr. Clark: They had no demand other than
to talk to the governor?

Justice Dolliver: No. Their demands, as
aways, were somewhat inchoate, and their
main demand was they were going to get him
infront of them. Of course, that waslike meat

and drink to him—being called upon to bein
front of people. He had no problem.

But | realy thought that | myself might
be in some danger. | was in the board room,
alone, speaking to a group of these people,
black men in this case, and | mean big black
men, who were concerned about the whole
idea of helping poor persons—mostly black
poor persons—get into a program which
would help them ultimately get ajob. I'll never
forget thisday. They were seated around this
table, and | was standing at one end, standing
up, and trying my level best to talk with
people, and they sort of taunted me. They said,
“Don’'t think you're safe just because you' ve
adopted a black daughter.” | said, “That had
never occurred to me. | didn’'t do that to
appease you.”

One of the members got up and started to
come toward me in a rather menacing look.
The leader finally said, “Stop it.” And he sat
down. Where the meeting went from there, |
don’'t know, but | managed to get out of that
particular room, get them mollified, and get
back into the other room where more people
were.

Now, at the present timein thegovernor’'s
office, thereisadesk for the State Patrol, but
we had no such thing. The governor was not
a believer in the show of State Patrol force
nor, in fact, was |. To thisvery day, | fed if
somebody wants to get you, “bang, bang,”
well, they can get you anytime they want. All
the State Patrol in the world is not going to
stop you from being shot if someone really
wantsto shoot you. | supposethat the governor
would be called extremely lax nowadays on
security. He refused to have anyone in his
office who was a uniformed member of the
State Patrol.

| remember when | first came into the
office, | found in the desk drawer in front of
me a .38 caliber pistol, which | immediately
turned in to the State Patrol and said we were
not going to have that kind of thing in this
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office. Andwedidn’t. At notimedid we make
an attempt to have a “show of force” inside
thegovernor’ soffice. Didn’t doit; didn’t feel
it was necessary; didn’t feel it was proper.

Mr. Clark: When the raid occurred on the
governor’s office, what was the response of
the State Patrol ? They must have known about
it.

Justice Dolliver: Well, they knew about it
after we told them.

Mr. Clark: Weren't there patrolmen usually
around the campus al the time?

Justice Dolliver: They were in the building,
| think, but the L egislaturewas not in session,
so there was no reason for the State Patrol to
be there. We didn’'t normally have the State
Patrol around. | think that’ s changed now, but
at that particular time there was no security.
The governor was notorious for his laxity. |
happened to fully agreewith him, that the need
for security was a vastly overrated kind of
thing, and that security begets security. The
more security you have, the more secure
you've got to feel, and you will get more and
more and more security. After awhile, you'll
be completely paralyzed by security.

Ms. McKeehan: Was the group in the
governor’soffice at al threatening?

Justice Dolliver: No. We, of course, were
worried about the files in the back offices.
They never got back there. Asfar as the stuff
inthefront office, | think they may havetaken
the knickknacks off the various desks, but,
surprisingly, they really were not very
destructive. They were not destructive at al.
They didn’t spit on things. They didn’t mess
things up. We were not happy to see them, of
course. We felt we were captive. The place
was absolutely packed, wall to wall, with

people. We couldn’t move. We had to escape.
| am not sure we were concerned about
physical harm, but we sure were concerned
about just being caught in a large crowd of
people and not being able to move and not
being ableto say anything. Thisgave ussome
time.

Mr. Clark: In this aamosphere, we had Carl
Maxey working in Spokane to end
segregation, while a young social worker
named Edwin T. Pratt wanted to do the same
thing, through the Urban L eague, with blacks
in Seattle. He got money from the federal
Office of Economic Opportunity, and he
subsidized a lot of job training. He tried to
raise the level of racial sensitivity among
Seattle steachersand did agood job. Hetried
to find real estate for black buyers. Did you
work with him?

Justice Dolliver: | did not work with Ed
directly. | think the governor worked with him.
| worked with him indirectly. When he was
shot, | was as stunned as anyone else in the
office.

Mr. Clark: Themurder isstill unsolved, isn’t
it?

Justice Dolliver: Still unsolved to this day.
Somebody came to the front door; he
answered the front door; and they shot him
right like that. Never knew who it was.

Mr. Clark: The report of Secretary of State
Lud Kramer’s Commission on the Causesand
Prevention of Civil Disorder saysthat Seattle
escaped any readlly terrifying or protracted riots
because this state, compared to other urban
areas, had so few minorities, had better ghetto
housing, had strong political leadership in
Olympia, and had alot of sheer luck. Would
you agree with that?
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Justice Dolliver: | would absolutely agree. |
think the one other factor that must be
mentioned is that it was a very open
administration. The position of the
administration was not to be combative and
come up against the demands or the actions
of the civil rights movement, but rather to go
along with it and to make it work.

But, there is no question that we were
lucky. Let me giveyou an example. Thiswas
later on, when the peopleout at the University
of Washington wanted to march to the Seattle
Federal Courthouse. Evanshappenedto bein
Japan, and I’ [| never forget it. Weall gathered
someplacein Seattle, thelieutenant governor,
myself, the mayor of Sesttle, the chief of the
State Patrol, and the adjutant general from the
National Guard. At that time the officials at
the city of Sesattle were absolutely convinced
that our sewerswere being infiltrated and that
we were going to have a riot. To his
everlasting credit, the lieutenant governor
refused to buy that kind of thing and told the
mayor of Seattle that, yes, they could march.

As you know, between the University of
Washington and downtown Seattle, there is
an express lane, and we said that we would
open up that lane for them, and they could
march as they chose. They would march into
Seattle and gather on the lawn of the Federal
Courthouse, and that would be it.

| remember | was standing that day on top
of the Olympic Hotel Parking Garage with the,
| think, Seattle police chief, or maybe it was
the chief of the Washington State Patrol,
watching them come from the freeway onto
the lawn in front of the Federal Courthouse.
They had speechesand clapping and shouting
hooray and all the rest of it. That essentially
was it. There was a little physical damage.
There was some breakage, | think, but no
looting, and it wasafairly orderly crowd. We
didn’t need the State Patrol.

At that particular meeting, Howard
McGee, who was at that time the adjutant

general and an excellent adjutant general,
simply said categorically, “Mayor, if webring
in the National Guard, we are going to be an
army of occupation.” | think that finally woke
the city authorities up as to what they were
asking for. They were asking for an army of
occupation to come into the city of Seattle.
Howard said that asfar asthe readiness of the
National Guard, well, we can beready if actud
rioting breaksout. But asfar ascomingin now
at thisparticular point and taking over, wewill
be an army of occupation. We won't do that
unless we are ordered to by the governor. To
his great credit, John Cherberg decided no,
we're not going to do that. There was no
problem at all.

| wasin touch by telephone with Evansin
Japan and told him what happened. We came
that close to having troops fall out in the city
of Seattle, and if the mayor of Seattle, Mr.
Uhlman, had had hisway, that’ s exactly what
would have happened.

Mr. Clark: This, I guess, iswhat Lud Kramer
was noting when hereferred to strong political
leadership in Olympia. Governor Evans did
givevery clear warning that he was not going
to tolerate violence from either the
demonstrators or the vigilantes.

Justice Dalliver: Hewouldn't do it.

Mr. Clark: Wereyou discussing thesethings
with him every day?

Justice Dolliver: Oh, yes, and | agreed with
him one hundred percent. We had seen what
had happened at Kent State. We knew the
governor of the state of Ohio, Jm (I can’'t
remember hislast nameright now). Butinany
event, we knew the governor of Ohio and
knew that situation fairly well. But Evans
absolutely refused to call out the National
Guard or the State Patrol or anybody else to
take care of an alleged demonstration at the
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University of Washington or anyplaceelsein
the city of Seattle. As| say, aslong as there
was no property destruction, people could do
anything they chose, and they did, of course.
| wasinvolved in that. | perfectly agreed that
if you can spread oil onthewater, thenyou’'re
much better off.

Mr. Clark: Backing up afew steps—in 1968,
this Advisory Committeeto the United States
Civil Rights Commission, the one that Carl
Maxey was on, and the State Board Against
Discrimination wanted the Washington State
Liquor Control Board to stop honoring liquor
licenses held by any organization that
practiced racia or religious discrimination.
Were you at work with them?

JusticeDalliver: That was part of the pressure
that was being applied, particularly to Elks
Clubs and to Moose Lodges whose charters
still called for racia discrimination. | recall
that the governor went face to face with the
grand exalted ruler of the Elks Lodge, urging
him to end discrimination.

Far more important, however, was the
governor’ sinsistence on the establishment of
the so-called Philadel phia Plan with organized
labor. If you think the Realtors are tough to
talk to, try talking to organized |abor. It isvery,
very tough. Those people have bladders that
are absolutely elastic, and they can sit forever.
Many of the meetings that we had with the
various craft unions went on into the night.
Evans insisted that we try in the state of
Washington a modified Philadelphia Plan,
which would bring more minority personsinto
private employment. It was difficult to get
things like the local craft unionsto go along
with this, but eventually they agreed to do it.
Eventually, both in the crafts and in various
private unions, the push for racial diversity
began to make some sense. They learned that
thiswasto their advantage, rather thantoresist
al thetime.

It wasatough sell. Everyonetalked agreat
line about civil rights, but when it came time
to do something that they thought was against
their personal interests, they would not. We
learned a considerable lesson about the wiles
of both the Democratic Party and organized
labor. So far as civil rights were concerned,
they talked a great game, but when it came
time to do something, they were out to lunch
anddidn'tdoit at all.

| think Evans' attitude, which | fully
supported, was a low-key attitude, a “let’s
talk” attitude, an attempt not to say thingsthat
were inflammatory, an attempt to keep the
issues at aworking level.

Mr. Clark: This State Board Against
Discrimination—apparently they did a
beautiful job after they got Alfred Cowles as
executive secretary?

Justice Dolliver: That’sright.

Mr. Clark: Earlier this week | read a letter
that you wrote to Governor Evans. This was
June 3, 1965, when you urged him to call that
board together, the Board Against
Discrimination, and ask them all to resign so
that he could wash his hands of the whole
thing. Apparently, there was so much
bickering there that it threatened the whole
program in the state against discrimination.

Justice Dolliver: | think that’s right, and my
feeling was that if he were going to do
something in thefield of discrimination, if he
were going to make his ideas prevail, and if
he were ever going to turn state government
around, the persons who were already in
positions of power had to be brought to
understand that they werein awholenew era.

Mr. Clark: As a state board, if they found
instances of discrimination, what authority did
they have to do anything about it?
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Justice Dolliver: Well, what could they do?
They could takethemto court. Of course, with
thefederal law against discrimination now, it
could be done through the federal agencies,
but back then they could take them to court.

Mr. Clark: Years after Dan Evans left the
governor’ soffice, hetold Mike Layton of the
Seattle P.1. that focusing the energies of the
state “on the problems of our minority
citizens’ had been among his most gratifying
experiences. And public reaction to the
governor’ sresponsesto the civil rights crises
and the anti-war demonstrations seemsto have
been quite positive. Newspapers admired his
restraint and hismoderation. Y et Evans came
very close, within one percent, of losing the
election of 1972 to theformer governor, Albert
Rosellini. How come?

Justice Dolliver: Well, I’ve quit trying to
predict how elections are going to come out.
There is no question but in that election he
stood for some very unpopular things. For
example, he was for the income tax. He was
against the death penalty. On civil rights he
took avery pro-civil rights position. And the
fact that he’ d been in for two terms showsthat
he was not like Aristides, who, when he lost
public favor, found himself ostracized. Rather,
by the end of his second term, a lot of the
people in the Legislature that formerly had
supported him, alot of hisformer friends, had
either died or gone on to something else. The
more you are in office the harder it becomes
for you to win the election. This state is not
Republican, by any means. | suppose, if
anything, it is a Democratic state. It leansin
that direction. So, the fact is that he did have
acloseelection, but hewon, and | guessthat’s
what counts.

Mr. Clark: Was there a lot of big money
against him in 1972?

Justice Dolliver: I'm not suretherewasalot
of big money. | don't know what Governor
Rosellini raised for his campaign. We had to
spend about $360,000, as| recall, which today
seems like chump change. It' s very little, but
| think the results of the election were not
based upon money or who had the most
money. In those days, at least, that was not
theimportant thing. It waswho wasthe better
campaigner, and | think Evanswasclearly the
better campaigner. Evans had a good
reputation. He had simply beeninfor two full
terms. In Washington politics, that’s a long
time. Don't forget, he was the first governor
ever to successfully get three consecutive
terms. Governor Langlie had three terms, but
he had a break between the second and the
third term. Governor Evans was able to have
threefull consecutivetermsby himself. | think
the aversion some people had for a governor
being elected for three terms played a part.
But the fact was that the governor had alot of
support.

Mr. Clark: Y ou guys had been pushing hard
for astate income tax. Do you think that was
afactor?

Justice Dolliver: It may have been. It's hard
to tell. The people of the state didn’t approve
of the idea of an income tax. In fact, it is
nothing short of miraculous that two times,
really through theinfluence of Dan Evans, the
Republican State Central Committee and the
Republican Convention both supported the
income tax. While it’s quite apparent the
peopledid alot of talking about it and what a
great thing it would be, and that the present
tax system is unfair, the fact of the matter is
that there really was not enough support for
theincometax to makeit happen. | don’t know
whether people opposed Dan Evans because
of theincometax or not. | can’t tell. Certainly,
he was for the income tax, and he believed
we had an unfair tax system in the state of
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Washington. One of thewaysto makeit fairer
was to have an incometax; he put his support
on that basis, not on the basis of an income
tax isgood for you, period. A more balanced
tax system would befairer and therefore better
for the people of this state in all categories,
all economic conditions. That wasnot the will
of the people by along distance.

Mr. Clark: After the close call in November
1972—aone percent advantageissureaclose
call—there was a lot more bad news for the
friends of Dan Evansin Olympia. First of all,
you lost the L egisl ature to the Democrats, and
executive requeststhereafter could ssmply be
ignored. You lost the item veto, and this
disarmed the governor. Y ou lost the battle for
tax reform, and, as we were just saying, the
tax reform must have been avery high priority.
And you lost it not in the Legislature but at
the polls and were then stuck with this
antiquated and conspicuously regressive state
tax system. And, fourth, you lost control of
fishing in the state waters due to the Boldt
decision. Please comment on each of thesein
turn at any length that you want because| think
these are critical to understanding the last
Evans administration.

My first mention was that you lost the
Legidature to the Democrats.

Justice Dolliver: Having the Legislature in
your own party is not quite as much of an
advantage aspeopleliketothinkitis. It’snice
to have one house of the Legidlature belong
to the same party as you do, which the
governor had with the House for ' 69, for the
71 sessions. But losing it is not that great of
adisadvantage. Thebiggest disadvantagewas,
as time passed on, we had a fairly rapid
turnover in the Legislature. So many of the
personal friendships and personal
acquaintances which the governor had relied
upon were no longer there. Politics isn’t
necessarily a personal kind of thing, but it

helps when you know, on afirst-name, first-
hand basis, the people with whom you are
dealing. You will remember he was in the
Legislature himself and was a prominent
legislator for many years. When you finally
begin to lose your friends in the Legislature,
it becomes more and more difficult for you.
So, | would say the problems of the 1973 and
1975 sessions were not that the Democrats
took over control of the House. Theimportant
thing was that fewer and fewer peoplein the
L egislature were persons who had been there
when Dan Evans had been alegid ator himself.

Mr. Clark: My second step down the hill was
that you lost the item veto. People had to vote
onthistoo, didn’t they? It wasaconstitutional
amendment.

Justice Dolliver: Well, this is a very
complicated sort of thing. We, in this state,
have what is known as aweak governorship.
It has very little authority. The main things
the governor can do are, one, control the
agenda, which isaterribly powerful tool, and
two, use the veto. There is no question that,
aslong as he had it, Evans used the item veto
in a very creative way. In the case of the
Landlord-Tenant Bill of 1973, hewasactually
legislating with it. Evanswas for the tenants
side of the relationship, and the mgjority of
the House was on the other side. So, hesimply
vetoed out those items of the bill which were
pro-landlord and made them pro-tenant.
Well, that was too much, and the
opponents decided they were going to take
away his item veto. They were under the
genera leadership of Leonard Sawyer, who
was the Speaker of the House at the time. As
| recall the dynamics of the occasion, it was
very, very close. Y ou haveto get atwo-thirds
majority in the Legislature to make this sort
of thing happen. There was some hope he
might be able to stop what was happening in
the House, but no hopein the Senate. Welost
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the House by one vote. It took a long time
and a lot of persuasion on the part of the
Speaker and the Democrats to finally get the
two-thirds vote in the House.

Once it went to the people, Evans
campaigned very heavily against it. | recall
hisgoing to the State Bar Association meeting
inVVancouver, which, at that timewasafairly
good-sized meeting, and speaking against the
proposed amendment. But it passed.

What the people voted for was a
constitutional amendment that didn’t actually
abolish the item veto: it ssimply modified it.
The amended constitution says, in effect, that
the governor cannot go into a proposed law
and veto simple words or phrases — like
changing “shall not” to“shall.” Now he cannot
veto any less than afull paragraph.

Asit finally turned out, with the way the
Supreme Court has subsequently interpreted
the modified item veto, the governor’s veto
powers have not been as much restricted as |
think those who originally had theideawould
liketo think. But, thereisno question that this
was something that we would rather had not
happened.

Thereweretwo factorsinthisdefeat. First
of al, I won't call it overreaching, but Evans
was accused of overreaching, particularly in
the Landlord-Tenant Bill. Second, the
Legidature had changed inthe 1970 and 1972
elections. So, Evans was no longer the
dominant force he had been before.

Mr. Clark: The next matter was tax reform.
Let’s return to that for a minute, and let me
understand it, if | can. The proposal was for
an income tax, but a flat-rate income tax, not
agraduated income tax?

Justice Dalliver: There were two proposals,
actually. Thefirst proposal, now, you' reright.
It was not a graduated income tax. It was a
flat tax with very specific safeguards. Theidea
was to make possible the lowering of the

property tax by partialy replacing it with an
incometax. It wasavery progressive proposa,
but was defeated by the people, by a rather
large vote. So, at the next session, another
proposal was attempted. This was simply a
corporate income tax, and that went before
the people, and that was defeated. | said that
if you live south of the Columbia River—
Oregon hasfor years demonstrated this—you
like an income tax. If you live north of the
ColumbiaRiver, you don't likeanincometax.
That's the real difference. | say those of us
who supported theideaof anincometax were
trying to make the tax burden upon citizens
more equitable. Wefailed to get the requisite
majority from the people, so it went down.

Mr. Clark: Step four—you lost control of
fishing through the Boldt decision.

Justice Dolliver: Well, you need to
understand, first of all, that there were two
kindsof fishing. Most salmon werethentaken
commercialy, and controlled by the state’s
Department of Fisheries. No steelhead were
supposed to be taken commercially—they
were regarded as sports fish and controlled
by the state’ s Department of Fish and Game.
The governor directly appointed the head of
the Department of Fisheries, so | think it is
fair to say that the governor had direct control
over that department. Not so with the
Department of Fish and Game. The governor
would appoint members of the Fish and Game
Commission, who then could become asfully
independent as they pleased, as indeed they
did. We made many attempts to have the
Game Department change its positions
relating to the Indians' asserting their treaty
rights to take steelhead in their traditional
ways without interference from the state of
Washington. It refused.

The actual casethat went to Boldt was not
brought by the United States but by the state
of Washington. We wanted the matter before
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the United States District Court because we
wanted to get it settled one way or another,
once and for all, so we wouldn’'t have the
constant fighting and bickering.

At no time did we expect that the result
would be the loss of the management of the
entire fisheries resource, that both steelhead
and salmon were to be taken out of the hands
of the state of Washington and put in the hands
of the federal government. Y ou have to live
with what you get, but that was not what we
had hoped for. But it should always be
remembered that it was the state of
Washington that encouraged United Satesv.
Washington.

There was no question in the governor’s
mind that some kind of accommodation was
going to be made for Indian fishing. We had
no doubt at all about that. With salmon fishing,
we had some successin accommodation. With
steelhead, we had no success at all. The Fish
and Game Department absolutely adamantly
refused to make any change, and the
commissioners refused adamantly to make
any change in their policies. The result was
that we lost everything.

Mr. Clark: You are saying that the Fish and
Game Department was out of control, and that
their enforcement people were actually
violating the treaty rights of the Indians?

Justice Dolliver: Well, wedidn’'t quite put it
that way. | remember accompanying the
governor on more than one occasion to the
department and asking the commissioners,
asking them directly, if they would find out
some way to accommodate the Indian
demands for steelhead fishing, and they said,
“No, we're not going to do it.” And, they
didn’t. Of course, the governor had no control
over them. He was not ableto fire them, was
not able to do anything to control their vote,
except by persuasion. He failed to do so.
People tend to forget that there was areal

difference between the administration for the
Department of Fisheries and for the
Department of Game. I’'m not trying to say
that the Department of Fisheries was clearly
white and the Department of Game was all
black. Hardly. But the fact of the matter was
that at least with the Department of Fisheries,
which was under the direct control of the
governor, some kind of accommodation was
attempted, someway to resolvethe matter was
being worked on. In the Department of Fish
and Game there was absolutely no attempt
made of any kind. They believed that without
sports licenses the Indians had no right at all
to the steelhead and, therefore, they were
going to enforcetheir own rulesregarding who
could take steelhead, and how and when. That
was that. As you said earlier, the effect of
United Satesv. Washington wasthat the state
government lost its power to administer the
fisheriesresourcesof the state of Washington.

Ms. M cK eehan: What the governor expected
when he went to court was just that the
Department of Fish and Game would be
ordered to make some kind of
accommodation?

Justice Dalliver: Well, that was the hope, at
least. The hope was that the matter would be
settled by allowing the state to continue its
management of the fisheriesresource but that
some kind of accommodation would be
ordered by the federal court.

Mr. Clark: Slade Gorton pushed it beforethe
United States Supreme Court and lost
everything there, finally and completely. Did
he think he could win?

Justice Dolliver: Y ou haveto understand that
Gorton and Evans had a somewhat different
take on Indian fishing. Evans is much more
pro-Indian than Gorton was.
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Ms. McKeehan: Was Gorton opposed to
Indians’ treaty rights before the Boldt
decision?

Justice Dolliver: Well, I'm not sure
“opposed” is the word | would use, but his
belief wasthat the Fish and Game Department
was accurately representing what the situation
was. Evans had believed that we ought to
attempt some way to find a compromise
between the demands of the Indians and the
demands of the fishermen, be they sport
fishermen or commercial fishermen, and not
force the thing right to the wall.

Y es, | think Gorton thought he could win.
He makes an excellent appearance before the
Supreme Court. In fact, I’ve heard it said he
givesthefinest presentation of any of the state
attorneys genera before the Supreme Court,
and I’'m sure he does. But we lost that case.

Mr. Clark: | wonder if he realy thought he
could win, or wasit just onethat he had to go
through?

Justice Dolliver: WEell, | think he thought he
could win. | think every attorney thinks they
are going to win their case when they take it
to a higher court. | think he thoroughly
believed he was correct in his interpretation
of the law.

Mr. Clark: Well, al these add up to a pretty
gloomy feeling, | would think, in the Evans
administration during thethird term? Did you
ever think you should abandon the ship?

JusticeDolliver: No, no. | did not at any time.
| think the attitude Evans had was that even
getting the Republican Party and the
Legislature to approve of the income tax
brought about a victory. It was a victory as
far asraising the consciousness of the people
of the state as to the kind of taxation we had.
As far as United States v. Washington was

concerned, sure, we were disappointed.

Mr. Clark: Towardtheend of thethird term,
in March of 1976, when the governor called
in his closest advisors for a frank discussion
about the possibility of running for a fourth
term, you led the arguments against his
running for afourth term.

Justice Dalliver: | did.

Mr. Clark: What were the arguments against
it?

Justice Dalliver: Well, the arguments were,
if he were to win the fourth term, we would
be having the same kind of meeting for the
fifth term or the sixth term or the seventh term
or the eighth term. My feeling was that for
him, at least, threetermswere enough. He had
done what he could do. He had provided the
leadership which he could provide, and we
had had a close call, as you recounted alittle
earlier, with thethird term. Torunfor afourth
term would, | thought, probably not be
successful.

Mr. Clark: Was anybody really pushing for
afourth term?

Justice Dolliver: Well, | think the main
advocate was the governor himself. But no
one was pushing. We were mainly just going
todiscusstheidea. | think inthefinal analysis
we thought that the costs would be
considerable—I'm talking about psychic
costs. Hewould be better off to have whatever
legacy he had from three full terms, then go
to something else, which iswhat he did.

Mr. Clark: When you had this meeting, did
thoseinvolved vote on the matter, or did Evans
just listen and make up his own mind?

Justice Dalliver: | think the latter. He could
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make up his mind and did. We didn’t hold a
voteon it. Anyone who had something to say,
said it. My recollection is that there was no
general feeling against a fourth term, and |
think 1 was probably the only one really
speaking very forcibly against it. Not because
it wasaquestion of winningor losing. | didn’t
think it was worth it.

Mr. Clark: So, if thethirdterm didn’t include
many of the things that the governor wanted,
he could surely look back acrosstwelveyears
of some signal achievements. In discussing
these with George Scott nine years ago, you
emphasized three: the environmental bills, the
Department of Social and Health Serviceshill,
and the Department of Revenue, which at |east
got away from the old Tax Commission.
Would you have this emphasis today?

Justice Dolliver: Yes. But | think that
something we tend sometimesto forget isthe
recasting of the whole community college
system. Up until that time, why, the
community college system could not really
be called a system, but it was changed during
the early years of the Evans administration to
the system we have now, which I think works
out fairly well.

Mr. Clark: Governor Evans was also very
proud of what peoplewere calling the“ straight
arrow” administration—the absence of any
governmental corruption. And we suppose
that you felt the same way, and we also
suppose that you had alot to do with it. Can
you talk about that?

JusticeDolliver: Well, one of the good things
about working with Dan Evans was that he
was a person who was straight. In fact, I'll
tell this story about Dan. | won’'t use any
names, but one day somebody rose in the
Senate and said, “What would Jesus Christ
say about this particular piece of legislation?’

And, just like a shot, somebody on the other
side of the aislerose up and said, “Well, why
don’'t you go and ask him? He has an office
on the second floor.”

Mr. Clark: Let’ snot mention any names, but
did you have occasion to fire anybody because
you feared potential corruption?

Justice Dolliver: Not for corruption. | did
haveto firean individual, but it was more for
incompetence than corruption. Therewasonly
one occasion | can recall when someone came
into my office, and I’'m not sure he tried to
bribe me, but that was certainly the essence
of the conversation, and | threw him out of
the office. Wouldn't have anything to do with
him. But that’ sthe only occasion | remember.

Mr. Clark: Did you, yourself, ever consider
running for governor?

Justice Dolliver: Oh, | thought about it once
or twice, but I’'m sure | wasn’'t using the
position | had with the governor asastepping
stone. | have never tried to do that sort of thing.
| figureif you have ajob, do the best you can
with the job. If something else comes along,
you'll be asked. But at no time did |
consciously set out to run for governor, but
there’s no question that the thought had
crossed my mind. | did nothing about it.

Ms. McKeehan: So you would have waited
to be asked? You wouldn't go organize the
thing for yourself?

Justice Dolliver: Probably not. Maybeit was
lack of ambition, | don’t know, but | always
was of the belief that thejob | had wasagood
job, was an exciting job, and | was paid to do
the very best | could, and | worked on this
particular job ashard as| could and didn’t try
to spend alot of timethinking about advancing
to some other position. That was not my style
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of doing things.

Ms. McKeehan: Did you ever consider
running for any other political office?

Justice Dalliver: As| have said, | ran twice
for prosecuting attorney and lost. Obviously,
my interest hasalwaysbeenin palitics. | have
been in apolitical family since | was a child.
| suppose at onetime, if | had an ambition, it
was to be a member of Congress, either a
senator or arepresentative, like my father had
been, like my great uncle. | thought, well, if
lightning should strike, if I’'m called upon to
run for something, thisiswhat | would liketo
run for. It never happened, and it’s probably
just as well that it didn’t. | didn’'t have any
fantasies in my waking hours about such
things.

Ms. McKeehan: Would you have liked to
have been on the United States Supreme
Court?

Justice Dolliver: Well, at onetime | used to
tell people that I thought | had a chance
because, you will recall, back in the Reagan
era, he was nominating people with beards. |
thought, “I have a beard,” and there was a
chance.

| supposeevery lawyer would like, at some
time, to be a member of the United States
Supreme Court. But that sort of thingisgoing
to happen only when the president finds you
to be what he is looking for. | was not a
particular friend of the president. | met him,
and that’s about all. I knew some of his
associates, but | had not made an attempt to
ingratiate myself. So, it was one of those
things that you think about, perhaps, and sort
of say, “That would be nice,” but as far as
doing anything about it, | never did.

Mr. Clark: Let me mention a few names,
now, of people whom you may have met

during the political years and ask you to
characterize them. Richard Nixon.

Justice Dolliver: Richard Nixon. | did meet
him. In fact, the first and, | think, the only
time | met himwasin Pam Springsjust after
the 1968 election. | had gone down with the
governor, and we met him. That was my only
connection with Nixon. | was a loyal
Republican and happy to see any Republican
get into office. | have to be honest with you
and say, though, if | had my choice of the
various candidates who were running for the
office of president, | would not have picked
Richard Nixon. | was not against him, but he
could not inspire this great feeling of support
that other men could.

Mr. Clark: How about Ronald Reagan?Y ou
did say that you' d met him.

Justice Dolliver: 1 met Ronald Reagan. |
guess the first time was at a National
Governors Conference, or perhapsit wasthe
Western Governors’ Conference, | don't
know. But Mr. Reagan came in. He was
accompanied by a large staff. The staff all
marched inwith him. The other governorshad
hardly any staff at al, and I’ m afraid that the
wholething rubbed methewrong way. | didn’t
know Reagan, and | certainly don’'t have a
very heroic image of him.

When | was akid back in lowa, hewasa
radio broadcaster on WHO Des Moines, and
| suppose his biggest skill at that time was
announcing the Cubs baseball games on the
radio. He was very good. | recall very well
when Reagan finally left lowa to go out to
Hollywood to work in the movies because |
had a high regard for him at that time. | think
he was a good president, but | wouldn’t
necessarily say | wasagreat fan. If | had had
achoice, | would have supported someoneelse
for president. But he won, and that meant a
lot. | wasalwaysworried that hewasthekind



56

CHAPTER 2

of person who always had something being
done for him rather than doing it himself,
either by his staff or his wife or whomever.
Thelingering concern | always had was—can
the man do anything on his own? Is he any
good by himself, or must he always depend
upon someone else? That doubt kept with me
throughout his career.

Mr. Clark: How about Warren Magnuson?

Justice Dolliver: | didn’t know himtoo well.
| suppose my fondest memory isthat he could
tell the greatest political stories of anybody
who ever walked the earth, believe me. He
had a raconteur’ s charm of being able to talk
about things, and | think | recognized Maggie
as someone who could get things done.

| know at the time that | was being
considered for aU.S. District Court position,
Magnuson came over, oh, it was about March
of the year, and put his arm around me and
said, “Jim, you understand how it works here.”
The Democrats at that time, of course,
controlled the United States Senate. And he
said, “You're not going to make it. Your
appointment by the president will not get
through the Senate, simply because you're a
Republican and the Democrats control the
Senate.”

And | said, “I understand that.”

Andhesaid, “Okay.” | mean hewasvery,
very avuncular at that particular time. | guess
my impression of Maggieisthat if you wanted
to have something done, if you'vereally had
aproblemin the state of Washington, Maggie
was the one to go to.

Mr. Clark: Henry Jackson.

Justice Dolliver: | think Jackson and
Magnuson were nearly inseparable. Jackson,
in my thinking, had amuch higher reputation
than Magnuson, particularly in the field of
foreign affairs. | have to agree with many of

the things Jackson espoused. | did not look
upon him asaguy who would “fix things’ for
you like Magnuson would. | think Jackson did
not have nearly the kind of influence that
M agnuson had in dealing with the day-to-day
operation of government, but | think, from his
foreign policy position and from the fact that
he was able to articulate his positions, |
admired Jackson very much, more so, | think,
than most other Democrats of the time.

Mr. Clark: Did you ever meet Senator Robert
Dole?

Justice Dolliver: Never met him. | don't
know Dole at all.

Mr. Clark: Did you have much to do at all
with Governor Dixy Lee Ray?

Justice Dolliver: Well, I did have something
to do with her. When Evans|eft the mansion,
he put a bottle of champagne on ice and put
two glasses on a silver tray for her to have.
He might aswell have been trying to impress
the moon.

| think her greatest failure wasthefact that
she simply misunderstood what partisan
politics were all about. Now there may be
particular individuals| don’t carefor, but I'm
able to distinguish between pure partisanship
on the one hand and the ability to get along
with people on the other. I’'m afraid she never
understood that.

For example, anybody who had been
appointed to office by Dan Evans was
immediately taken asan enemy. Thefirst thing
she did when she got into office was to fire
the person who was the head of the Licensing
Department. He was a Democrat from
Tacoma, but that didn’t make any difference
to her. Evans had appointed this person, who
had come through the ranks of civil service.
She had no sensitivity to this kind of thing.

| think in her stated field, the field of
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nuclear energy, she may have been an expert.
| don’t know. But in the field of politics, she
just didn’t know how to get along with people,
how to relate to people, which is extremely
important. She had no skill whatsoever in
dealing with the press. Whether you like them
or not, reporters are like the wind. Y ou have
to take care of them and appreciate them. She
was unable to do that.

Mr. Clark: | have just finished reading
Shelby Scates’s biography of Warren
Magnuson, and | learned in it that
Montgomery Johnson managed Dixy’s
reelection campaign in 1980.

Justice Dolliver: Hedid.
Mr. Clark: What got into him?

Justice Dolliver: Well, that’s the same
guestion that we, the people in the Evans
camp, asked. | think what happened was that
he saw the Republican opposition to Dixy,
didn’t like them, and liked some of Dixy’s
positions, particularly her position on atomic
energy, and she needed help, and he decided
hewould volunteer for that, and was accepted.
| can’t beany more definitivethan that. I think
it really amounted to thefact that hewastrying
to help her because he basically agreed in the
position she had taken, even though she
sometimes took the matter ungracefully. He
disliked her, | believe, less than he disliked
whoever the Republican candidate happened
to be. I can't remember now, but some of us
who were at work with Gummie before asked
the same question you asked. Why? | really
don’t have any better answer than that.

Mr. Clark: | wasreally startled.
JusticeDalliver: A lot of peoplewere startled.

Mr. Clark: How about Booth Gardner?

Justice Dolliver: Booth was a charming
young man who got along with everyone just
fine. He came to the governor’s office with
some legidative experience, and | admired
some of hisideas. He might have been agreat
governor, but he was not willing or able to
risk any of his personal political capital to
achieve greatness. He just sort of sat there,
being nice to everybody, never making
anybody angry. For two terms. He was very
lucky.

Mr. Clark: During these twelve political
years, who were your closest friends?

Justice Dolliver: Well, | suppose the person
that | dealt with most was—hejust livesright
down the street from us—Dick Hemstad, who
isnow on the Utilities Commission but at that
timewasboth inthe governor’ sofficeand was
also the head of one of the state agencies. |
knew him and dealt with him, and, of course,
the people on the staff of the governor’ soffice.
| knew all of them and dealt with them on a
regular basis. | was not, nor have | ever been,
known as one of those persons who was... |
am not an easily sociable person. | never had
that gift of being able to get along sociably
with other persons.

Mr. Clark: During these years, did you and
Mrs. Dolliver entertain alot? Dinner parties,
cocktail parties?

Justice Dolliver: Wereally didn’'t. That may
have been one of my problems, that we did
some, but | think a very limited amount.
Neither she nor | wereinto that kind of thing,
and, as a matter of fact, we did very little
entertaining during thetime | wasin office. It
just ssimply was not my style, never has been.

Ms. McKeehan: Did you like each other’s
company more than you wanted to have a
bunch of other people to your home, or you
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were busy with your kids?

Justice Dolliver: Indeed, we liked each
other’ scompany; and, of course, wewere busy
with the kids. It wasn't that we were against
socializing—it was that we were the way we
were. The effort required to bein areal party
mode was more than we wanted to make.

Mr. Clark: Asatransition now between the
political years and the years at the Supreme
Court, tell us something about your
appointment to the Supreme Court.

Justice Dolliver: Well, it took a long time.
First of all, Dan Evans had nominated me for
a United States District Court appointment,
but he had to withdraw that nomination
because of opposition from a committee of
the American Bar Association that
complained about my very limited experience
practicing law. Then Evanswanted meto take
the place on the State Supreme Court created
by theretirement of Justice Matthew Hill. The
Washington State Bar Association—again,
citing my limited experience asan attorney—
objected to that.

Then, in about April of 1976, Justice
Finley, who was my immediate predecessor,
diedin office. So herewasavacancy, and the
governor smply cameto meoneday and said,
“If I nominate you, will you accept?” And |
said yes.

Why did | doit? Well, first of all, the job
appealed to me. Secondly, | felt | could win
elections. And this was beginning to be the
tag end of the Evans administration. | didn’t
know what | was going to do. The court
sounded like something | was interested in,
and so | said yes, | would takeit. | think itis
fair to say that one of thereasons| took it was
that my father had had some ambitionto be a
judge. He was trying to get the federal
judgeship in lowa for the circuit court, but,
among other things, he was declared to betoo
old. I think that was an excuse, but, in any
event, he did not get the nod. Thiswas during
the Eisenhower years. So | was, | suppose, in
asense attempting to do something my father
had not done. Finally, it was a bit of a
challenge.

Mr. Clark: Was your father alive when you
went to the State Supreme Court?

Justice Dolliver: Yes. Hedied in 1978, and
| went to the court in 1976. He had suffered
a series of strokes over a period of time, so
his health was not good. But he was aware
that | had gone to the Supreme Court. When
| had to run for thefirst time, he said, “Well,
maybe you’ re going to get your freedom, and
maybe you’ regoing towin. At least, youwill
always be called a judge because you are a
judge.” | was determined that | was going to
win.
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Mr. Clark: In the mezzanine of the State
Supreme Court building there are displaysthat
call visitors' attention to what are, in a
historical sense, identified as “landmark
decisions’ of the Supreme Court, decisions
that have clearly shaped the development of
state social and political institutions. My
understanding in reading about thisdisplay is
that it was Justice James Dolliver who
identified these decisions. Isthat correct?

Justice Dolliver: That’s correct.

Mr. Clark: As an approach, then, to our
discussing your years as a State Supreme
Court justice, let’s take a look at these
landmark decisions. Chronologically, thefirst
of theseis called Culliton v. Chase, whichin
1933 declared that astateincometax initiative
measure approved by the voters was
inconsistent with the state constitution. Why
did the court overrule the voters in this
instance? Why is this alandmark case?

JusticeDolliver: Well, thiswasthe graduated
net income tax; and the question was: Was
such atax constitutional? The court decided,
by five-to-four, that a graduated net income
tax was not atax which could be upheld under
the state constitution. As| say, it was afive-
to-four decision, and we are one of the few

courts that has gone thisway. Other courtsin
other states that have decided the same
question have gone the other way.

Mr. Clark: Is this because the constitution
saysthat taxeson like property must beequal ?

Justice Dolliver: That's correct.

Mr. Clark: And a graduated net income tax
would not be equal ?

Justice Dolliver: By definitionit’ sgraduated,
it is going to be unequal.

Ms. M cK eehan: Isthisthe only state with a
clause like that in the constitution?

Justice Dolliver: No. There are some other
states. Don’t ask me what they are, but there
are other states that have something at least
comparable to that. We are one of, | think,
two or three that have decided that the
graduated net income tax will be excluded
under those strictures.

Ms. McKeehan: But the people voted for a
graduated tax in 19327

Justice Dolliver: Yes, but since then they
have changed their minds.

Mr. Clark: Was this because it was in the
middle of the Depression?

Justice Dolliver: It may have been. Back in
the early 1930s, the tax that was the worst on
people was the property tax. | think the
concern that the people had was once the
Legislature got the authority to have an
income tax, as well as a sales tax and a
business-and-occupation tax, that they
wouldn’'t know where to stop. They were
afraid additional taxation would be put upon
them. The fact that the present system is an



60

CHAPTER 3

unfair system andisahighly regressive system
seemed to have been outweighed by the lack
of trust the people of the state really felt for
the Legidlature.

Mr. Clark: Wasthis because in the depths of
the Depression, the property tax wasn't
bringing in enough revenue? So people then
turned to a graduated income tax?

Justice Dolliver: My history isalittle vague
on the subject, but | think that was part of it.
Of course, part of it wasthat we were more of
arura statein the early 1930s, at the time of
the Depression. The property tax was
especially hard on personswho had largeland
holdings. | think the goal was to have the
strictures of the property tax a little less by
having an income tax.

On the other hand, there’s been no
guestion that asalestax isaconstitutional tax.
It is a uniform tax applied to everyone, and
thereforeit’ s never been challenged. And we
have a state business-and-occupation tax,
which is, again, aregressive tax.

Mr. Clark: If the court had ruled in favor of
a graduated net income tax in 1933, we
perhaps wouldn’t have a sales tax now?

Justice Dolliver: You're asking me to be a
seer, apredictor, and | can't. | think most states
that have an incometax also have asalestax.
It's not true in the case of Oregon, which has
only an income tax and not a sales tax; but
it'strue in the state of California; it'struein
the state of Idaho.

Mr. Clark: I think we have seenwhy it wasa
landmark. The second decision came down
in 1936 when the court gaveits approval to a
minimum wage law that had been challenged
in a case called Parrish v. West Coast Hotel
Company. Why was this matter raised to the
level of the State Supreme Court?

Justice Dolliver: We had, in the state of
Washington, alaw about certain benefits that
employers were required to provide their
employees, and the question waswhether this
was constitutional under the United States
Constitution. We thought that it was, and it
had passed our Legislature and had been
approved by the Washington State Supreme
Court. So, when it went to the United States
Supreme Court, the question waswhether this
legidlation, which hel ped the employee, would
be upheld. Previous action by the United
States Supreme Court had indicated it would
not. With this case the Supreme Court did
uphold the right of the state to require these
benefits to workmen, even though it wasn’t
in the contract between the employer and the
employee. Thismadealot of difference. From
that point on, theideathat governments, either
state governments or the federal government,
could mandate working conditions and
mandate other benefits for the employees
became accepted. It moved from the
constitutional field into the political field. By
that | mean it became not a question of
constitutionality; it wasaquestion of what the
politics of the particular timewere. So, it was
avery significant case.

Mr. Clark: And somequick wit at thetime—
referring to the court—remarked that “aswitch
in time saved nine.” What did that mean?

Justice Dolliver: What happened wasthat the
court had obviously changed its mind. You
will recall that at about this time, Franklin
Roosevelt had a plan to make the court more
friendly to New Deal legislation: He planned
toincreaseits size by nominating several more
justices, all of whom would be good
Democrats. But with Parrish, the court didn’t
seem so bad after all, and Roosevelt
abandoned his “ court-packing” scheme. And
it occurred to somebody that aswitch intime
did indeed save nine justices.
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Mr. Clark: Do you know who that was?

Justice Dolliver: | think it was Justice Owen
Roberts.

Mr. Clark: Thethird caseiscalled Piercev.
Yakima Memorial Hospital, adecisionin 1953
that allowed patients being treated there as
charity casesto suethe hospital for negligence.
Please tell us how this came about.

Justice Dolliver: | amvery familiar with that
case. | wasalaw clerk for Fred Hamley, Judge
Fred Hamley, who wrote the opinion. | worked
closely with him in writing it. Up until that
time, by an action of the Supreme Court, you
could not sue acharitable organizationintort.
In contracts, yes, but not in tort. If you were
injured, you couldn’t sue. So, you couldn’t
suethe Boy Scouts. Y ou couldn’t suethe Girl
Scouts. You couldn’t sue the “Y.” You
couldn’t sue, in this case, a hospital. The
theory wasthat it’s only one person involved
being injured here, and think of the finework
that the charitable institution is doing. Think
of the hundreds, if not thousands, of people
that are being helped by the charitable
institution. Therefore, if you have to balance
the two, giving some kind of reward to one
person against the benefits that would go to
lots of people, the courts came down on the
side of allowing benefits to go to a lot of
people and disallowing atort action.

By the early 1950s, it became quite clear
that things had changed, and the one thing that
changed was—and it was one word—
“insurance.” The court recognized thefact that
the Boy Scouts or hospitals or whatever the
charitableinstitutions happened to be, instead
of putting themselves at risk for the entire
amount of thetort action, could buy insurance.
For a very small, comparatively speaking,
insurance premium they could protect
themselves against this tort action. So, the
Supreme Court of the State of Washington,

after reconsidering the issue, felt that, yes,
there has been achange from what the original
situation was in the early 1950s. The court
decided to overturn the old rule, which, of
course, wasacourt-maderuleinthefirst place,
and adopted the new rule that you could be
suedintort if youwereacharitableinstitution.
That was very significant because doing that
forced all charitable institutions to have
insurance.

Mr. Clark: Thelast of thesefour isadecision
in 1969—when you were working with
Governor Evans—holding that owners of
lake-front property around Lake Chelan had
no constitutional right to bring in fill dirt to
shore up their property. The display for this
inthe mezzanine explainsthat it made possible
the subsequent environmental legislation that
you and Dan Evans guided through the State
Legislature. What can you tell us about that?

Justice Dolliver: Well, | think the important
thing about Wilbour v. Gallagher wastheway
it prefigured subsequent events. Wilbour v.
Gallagher really said that the state, the people,
had their interests. In this caseit wasthe area
between the high watermark and the low
watermark on Lake Chelan, but, by analogy,
it's the same thing as low tide and high tide.
Who owns the tideland? Does the upland
owner have aright to the tideland? Or, does
the state have aright to thetideland? The case
of Wilbour v. Gallagher, even though it was
for fresh water, in effect decided that the
tideland area, unlessthere had been acession
by the state to a private owner, the state
maintained ownership in this land. In effect,
that decision was the precursor of al of the
environmental legidation regarding shorelines
because it indicated that the state of
Washington, rather than the upland owner, had
the ownership of the tideland; and that made
avery significant difference.
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Mr. Clark: The court was saying that these
people, then, were dumping fill dirt on state
land?

Justice Dolliver: That is correct.

Mr. Clark: Let's move now toward some of
the most important issues that came before
the court during your tenure, which began, |
believe, in 1976. Please tell us at length how
you think and feel about these issues and
whether or not, in the subsequent discussions
with your colleagues, your views prevailed.

Y ou have had a great deal to say during
your tenure on the court about capital
punishment.

Justice Dolliver: Yes. | think capital
punishment is a good example of the point |
want to make, that what my personal beliefs
might be should not affect my actions as a
judge.

Personally, | am opposed to the death
penalty. | have never made any secret of that;
and, asamatter of fact, when the matter came
ontothebdlot, | believein 1974, | campaigned
against the proposal to makethe death penalty
mandatory and continue to oppose it to this
very day. A majority of my colleagues do not
feel the same way, unfortunately. My belief
isthat the death penalty isacruel, abarbaric,
and an uncivilized method which hasitsbasis
in retribution, not in anything else. Asfar as
being a deterrent to future murders, | think it
hashad little effect. However, the people have
spoken, and the court has consistently upheld
the death penalty. Once the decision is made,
once the action of the constituents is held to
be constitutional, then it is up to the Supreme
Court to uphold the statute. If the person being
sentenced has received due process and the
statute itself has been followed, I, asajudge,
have no choice but to uphold the sentence. |
may not likeit. In fact, | don’t, but the way |
feel about thejudge’ sduty isthat ajudge must

overcome his own private, personal attitudes
toward a particular piece of legislation and
say, “All right. Thisiswhat the people want.
Thisiswhat they’re going to get.”

Mr. Clark: This is the thrust of one
extraordinary case before the court in which
you concurred with the majority decision that
the man should hang, but then you wrote a
second opinion saying why you didn’t believe
in the death penalty.

Justice Dolliver: Yes. That's right. | had
written the mgjority in this particular case
(Statev. Brett), and within the court therewas
a good deal of going back and forth on it. |
waswell known for being opposed to the death
penalty; but | wanted it understood that, in
my opinion, if | weregoingto beagood judge,
| was going to be loyal to the Constitution of
the State of Washington. | had my personal
views, which | thought were appropriate to
express, but they would not weigh against the
views | would have as ajudge. They are two
different things. If | ever wanted to act on my
personal views, the thing for me to do would
be to resign as ajudge.

Mr. Clark: How about hanging?Isthiscruel
or unusua punishment?

Justice Dolliver: Well, | thought it was. In
fact, | said so in an opinion here a number of
years ago. | couldn’t get five votes to agree
withme. | can’'t recall the name of the opinion
now [State v. Frampton], but | went into
considerable detail about what had happened
on previous hangings and what the risk was.
It seemed to me that hanging, in and of itself,
was a cruel and unusual punishment. But
hanging has been upheld in the state of
Washington; and since it has been upheld by
amajority of the Supreme Court, | will uphold
it too.
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Mr. Clark: Peoplewho get hanged inthe state
are usually involved in cases that involve
aggravated circumstances. What isthat? How
do you weigh it?

Justice Dolliver: The decision asto whether
aperson shall be subject to the death penalty,
or that ajury shall rule on the death penalty,
is made by the prosecuting attorney. It's not
by the Supreme Court. There will be a so-
called “bifurcated action.” The jury will first
decide whether the person is guilty of the
crimeascharged. Then, if they find the person
guilty, they must decide whether the person
shall be sentenced to death. The samejury will
decide both questions. It's like a mini trial.
After the question of guilt or innocence had
been decided, the next questioniis, “Arethere
reasons why this person should not be put to
death?’ Again, these decisions are not made
by the court but are made by the jury. The
attempt is made by the court to so focus the
position of the jury in that it will be able to
decide“yes’ or “no.”

In the Supreme Court, the only thing we
are caled upon to do is make sure that the
statute itself was applied constitutionally.
Then we look at the trial itself to see that
proper process was given to the person who
was going to be executed. If the statute is
followed and if the act isdone constitutionally,
then the Supreme Court is in the position, it
seems to me, of having to uphold the
execution.

We have adual kind of execution in this
state. Not only do we allow death by hanging,
but we allow death by lethal injection. Infact,
the last two or three executions in this state
were done by lethal injection rather than by
hanging. | suspect that thiswill be the method
by which wewill execute peopleinthefuture.

Mr. Clark: Thisisfairly recent, isn't it?

Justice Dalliver: Yes, inthelast six or seven

years, | believe. Certainly within the last ten
years.

Mr. Clark: I’ve wondered about one thing.
You are a very forceful opponent of capital
punishment, but you write that you have to
obey thelaw, whatever itis, inthe state. There
must be other people who share your hatred
of capital punishment. Do they feel the same
way about the law?

Justice Dolliver: He's not on the court
anymore, but Justice Utter had a very strong
opinion against capital punishment. To my
knowledge he never voted for a capital
punishment case. He always found some
reason which satisfied him not to vote for
capital punishment. Whether he had the same
view as, say, Justice Brennan on the United
States Supreme Court, that he would never
vote for capital cases because they thought
capital punishment wasunconstitutional under
the Eighth Amendment, I’'m not sure. My
belief isthat if the people decide something,
if it is constitutional, and capital punishment
IS congtitutional in this state, and if the law
has been adequately followed in the trial, |
have no choice as a judge but to enforce the
law. As | may have said in that special
concurrence, if | disagree and think that capital
punishment is so bad | will never vote for
capital punishment, then it's time to get off
the court and go out and do something else.
Because one of the things the judge hasto do
iIs—and you haveto constantly watch yourself
on this—is not to go beyond what the law
actually saysor what the constitution actually
says. | have astrong feeling that if the people
decide to do something, right or wrong, you
haveto doit. Capital punishment isonly one
of the many things | may disagree with the
Legislature on, but it was appropriately
passed. Regardless of whether | agree or
disagreewiththe L egidature, | haveto enforce
the law.
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Mr. Clark: It seems to me that the death
penalty is so burdened with heavy emotion
that it might be amatter of acrimoniousdebate
among your colleagues?

Justice Dolliver: Well, in my time on the
court, the matter has never become
acrimonious.

Mr. Clark: In debating questions of
punishment, the court has spent a lot of time
discussing what the justices call
“proportionality,” which means, as | take it,
that the sentence given in one case must be
proportional to that given in other, similar
cases.

Justice Dolliver: That is correct, but we are
talking about capital caseswherewefear that
sentencing can become disproportionate. The
important thing is that you can’t make
proportionality a thing of mathematical
precision. If you try, no case will be
proportional to any other case. What you've
got to ask is—was there a civil rights
component to the case, and was it something
that a civilized body could not put up with?
Was the due process so bad that no one could
put up withit?If the answer to both questions
is “no,” it seems to me that there is
proportionality enough. Y ou don’t need to get
any further proportionality if thereisno civil
rights component. If it isn't something that
would be against any normal person’s
thinking, then you would go ahead and call it
okay. That isthe only proportionality you had
to consider.

Ms. McK eehan: If it wasn’t cruel and unusual
punishment, you don’'t have to consider it.

Justice Dolliver: Well, we have decided that
executionisnot cruel and unusual punishment.
| disagree, but that’ s the rule of the majority.
If the proceduresthat wereinvolved inthe case

were not such that would shock the conscience
of the court, we should accept them. Infact, it
seemsto methat to try to have amathematical
proportionality is nearly impossible. You
would turn yourselves inside out trying to
identify proportionality by asking—is this
case proportiona with that case? Isthat case
proportional to another case? It can’t be done.

Ms. McKeehan: What if there was a civil
rights component—say fifty percent of the
blacks that were sentenced for murder were
sentenced to die and only five percent of the
whites who were sentenced for murder were
sentenced to die? Would that automatically
be a problem, or would you look at the cases
and how severethe crimeswere and seeif the
black crimeswere more severethan thewhite
crimes?

JusticeDalliver: | think we dlook at the cases
themselves. If there were a civil rights
component—black and white, for example; or
white/Spanish; or white/American Indian—
it would force us to take a look at the case.
Fortunately in this state we have had no cases
like this.

Ms. McKeehan: What do you think of the
mandatory sentencing lawsthat take away the
discretion of the judges?

Justice Dalliver: | completely disagree with
them. It seems to me that judges are the only
persons in our society who are trained—and
weredlly are trained—to take adispassionate
view of things, adisinterested view. The way
itisnow, it'ssort of onesizefitsall. Thereis
no account given for any discretion on the part
of the judge who istrained to look at the case
and seeif thereare discretionary matterswhich
may mean a tougher sentence or a lighter
sentence. It seemsto methat to take that power
away from the judges is improper. | can
understand the feeling that people had that the
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judges should not havethe power to, in effect,
give convicted criminals no sentence at all.
But | still think that judgeswerefar better than
the Legidlaturein deciding how long aperson
ought to be in prison.

In my opinion, there may be some persons
in the criminal justice system who are simply
incorrigible—cannot be cured—~but it seems
to me the vast mgjority of peoplethat go into
the criminal justice system ought to have some
kind of rehabilitation. One of the things that
is barred under the present system is any
rehabilitation, except for asexual offender. If
you're a sexual offender, you may have
rehabilitation, but not otherwise. | think that’s
too bad because | think that people, by and
large, are entitled to some effort toward
redemption. You can't have this unless you
have some method whereby, when they are
sent to prison, you try to cure them of what
their problem was.

More and more we are beginning to see
the futility of simply using the prison system
as ahuge warehouse. We have the result that
after awhile we have a whole prison full of
people who are educating each other to be
crooks when they get on the outside.

| think a certain amount of it has to do
with the public understanding of criminal
matters. There is afeeling on the part of the
public that if you can just punish the person,
and that punishment is swift and certain, that
will take care of the problem. Well, that’ s part
of it certainly, and swiftnessisimportant. To
send aperson tojail isimportant if they have
committed a crime. But what are you going
to do with that person once you get them
there? Are you going to try to rehabilitate
them? I think you should, and as | say, except
in the case of sexual violations, we no longer
have any authority. | think it’s too bad. But
more and more | think the lawmakers and the
public in general are beginning to recognize
that determinate sentencing, in and of itself,
IS no good—that we must have something

moreor we' |l just spend our lifetimesbuilding
prisons and finding people to fill them up.
That’s not avery good policy.

Ms. McKeehan: A lot of peoplethink that if
you just educated them while they were in
prison that that would stop a lot of
recidivism—teach them to read and writeand
do arithmetic.

Justice Dolliver: Well, that’ s possible. They
have a very fine high school up at Shelton,
where many of these people do take a GED
and receive afurther education. | smply don’t
know the answer to that—whether they will
be better persons by having an education or
not; but I do know that many of them graduate
each year from the Garrett Heyns High School
in Shelton.

Ms. McKeehan: What do you think of
sentencing children asadultsautomatically if
they have committed a serious crime?

JusticeDalliver: Most of thecrimes, of course,
are committed by people under the age of
twenty-four. Most of the murders are
committed by peopleunder that age. If you can
get aperson in reasonably good shape beyond
the age of twenty-four, beyond graduationfrom
college, they’ re going to be agood member of
that community. | think the age of mgority at
eighteen is a proper age. | think the way it is
now, the judge hasthe discretion to try achild
asajuvenileor to try them as an adult. If they
havealong record of juvenile crimes, they will
probably betried asan adult if their ageisclose
totheageof eighteen or if the crime committed
was essentially a brutal, horrible crime, such
as murder.

| agree with that. | think the discretion as
to whether a person ought to be tried as a
juvenile or as an adult ought to rest with the
judge. | do not think that it ought to be
automatic.
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Mr. Clark: What do you think of “three
strikes and you' re out?’

JusticeDalliver: Well, again, the Washington
Supreme Court upheld that, as did the United
States Supreme Court, and | don’'t know
whether any kind of work has been done to
show whether that is effective or not. |
understand the law, and that it is the law, but
| think that it will not lessen the rate of crime
in the United States or in the state of
Washington. | think pulling discretion away
fromthose—that is, judges and lawyers—who
aretrained to make discretionary findingsisa
bad thing. But it’'s the law, and if | were a
judge, | would enforce that law.

Mr. Clark: Inrecent years, the court has had
many occasionsto look at search and seizure,
especially with the number of drug cases.

Justice Dolliver: Right.

Mr. Clark: How have you voted on this
matter, or how have you written your
opinions?

Justice Dolliver: On mattersinvolving search
and seizure we have a problem because of the
difference between the Fourth Amendment of
thefederal Constitution and Article VIl of the
Washington State Constitution. There is a
somewhat higher degree of privacy provided
for in the Washington State Constitution than
there is in the federal Constitution. By and
large, the attitude of the Supreme Court has
pretty much been that persons are going to be
held liablefor their own conduct. Now, inthe
decision of Satev. Boland, which | wroteand
which came down several yearsago, it wasa
guestion of aperson whowasdealing in drugs.
But he was doing it by mail. He had his
receipts in the garbage. The police came and
searched hisgarbage. The court said no. It was
afive-to-four decision, aclosedecision. If the

state wants to search somebody’s garbage,
which is held in the area immediately
surrounding the home, it needsto get asearch
warrant. The point | made was that a person
hasaright of privacy evenin hisgarbage, and
if the state wants to search it, let them go out
and get awarrant to do it.

Mr. Clark: Suppose the F.B.I. had taken the
garbage?

JusticeDalliver: We decided the question on
the state constitution under Article VII, and
wesaid that it wasamatter of privacy. It would
make no difference whether it was a federal
agency or a state agency. We simply said if
you are going to invade this person’ sgarbage
for this particular purpose, get a warrant.

Mr. Clark: Therewas another very complex
case in Snohomish County—Gunwall—in
which police had taken a person’ s phone call
recordsfrom the telephone company and used
them, then, to go on and get evidence with
whichto convict him. The court said you can’t
do that.

Justice Dolliver: The main thing in Sate v.
Gunwall was that the court laid down a
procedure which had to be followed by
someone who'’ s going to raise the question of
state protection. They had to raise it
particularly, and there were several reasons
given. We had been encouraged by various
persons in the Supreme Court of the United
States to consider Washington’s constitution
aswell asthefederal Constitution, andtorule
that the Washington constitution came first.
If it had greater protections than the federal
Constitution, Washington’s constitution
would apply. We said thisis fine; but if you
are going to claim Washington’ s constitution,
there are certain things you must show, and
we laid them down in the Gunwall case. That
wasthereal significance of the Gunwall case.
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Mr. Clark: The United States Supreme Court
encouraged you to give preferenceto the state
constitution?

Justice Dolliver: Well, I think the original
person who made this statement was Justice
Brennan, who taught us to pay attention to
whether a state’s bill of rights, or whatever
it's called, is analogued to the federa Bill of
Rights. What wedid in Gunwall wasto require
Six criteria which you must consider in
deciding whether the state constitution would
be more or less rigorous than the federal
Consgtitution. Actualy, I think it's a pretty
good idea.

Ms. M cK eehan: Did Justice Brennantell you,
did he make a speech somewhere, or wasitin
acourt decision?

Justice Dolliver: Brennan had made these
comments publicly. In fact, when | was chief
justice, he came to Spokane and spoke to us.
Under the Warren court, theincorporation, as
it'scalled, of thefederal Constitutioninto the
state constitution was proceeding very rapidly,
so the state courts really didn’t pay attention
to the state constitutions. Beginning in the
mid-1960s, or perhaps alittle later than that,
the mid-1970s, Brennan and others, | think,
but primarily Brennan, were encouraging us
to give more consideration to the state
congtitutions. | think the state courts were
happy to do that.

Mr. Clark: Then, possibly the police can
search aperson’ sgarbage in Pennsylvaniabut
not in the state of Washington?

Justice Dolliver: That would be correct. I'm
not sure what the Pennsylvania law is, what
the Pennsylvania constitution says.

Mr. Clark: Letslook at some contemporaty
issues. How about free speech? | think
everybody knows that a person can get up on
a soap box and say what he wants, but how
about erotic dancing that some people have
claimed is protected by free speech?

Justice Dolliver: We have tried to allow
municipalities, because that’s where the
pressure comes, to have appropriate regulation
of erotic dancing and table dancing. By and
large, we have been fairly successful. | have
personally shown a fairly low tolerance for
this kind of activity. We have tried to allow
the community to protect itself, and at the
same time allow a person to have free
expression and to engage in free speech.

Mr. Clark: So, then, an erotic dancer is
protected under free speech?

Justice Dolliver: That's correct.

Mr. Clark: So long as she doesn’'t get too
close or make certain gyrations?

Justice Dolliver: You're correct—erotic
dancing isupheld; but the community can put
certain restrictions on it. They can have the
lights dimmed, for example. They can have a
certain space which is kept between the
customers and the erotic dancer. They can
have certain actions by the erotic dancer
restrained by the court. But astrict ban against
any kind of erotic dancing simply wouldn’t
fly.

Mr. Clark: Isn't there a lot of arbitrariness
involved here—the dancer can get within,
what, six feet but not two feet? Who' sto say?

Justice Dolliver: There is no question that.
Sure, there’s alot of arbitrariness, but that’s
what the law is. The law is setting the line
someplace. In thisinstance we have said that
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time and place and things of that nature can
beregulated. Distance can beregulated. Inthe
most recent case we had, a case involving
lighting and distance and things of that nature,
we upheld the authority of the local officials
to make those kinds of regulations.

Mr. Clark: Inyour experience has the court
ever come to grips with abortion?

Justice Dolliver: We haven't had to. First of
all, the state of Washington itself has, by the
initiative processor the processof legislation,
given a person the right to abortion.

Mr. Clark: Was it ever challenged? Is it
constitutional ?

Justice Dolliver: It's never been challenged.
Then, of course, we have the federal Roe v.
Wade and its progeny. Reproductive Services
v. Casey is the most recent and, | think, the
most important, in which the Supreme Court,
in effect, has made abortion constitutional.
People tend to forget back in 1974, when we
passed the initiative—it passed
overwhelmingly, as| recall—that theideawas
to make sure that neither one who provided
an abortion nor a person who received an
abortion would be sent tojail or would befined
or imprisoned. | still think that wasan awfully
good way to look at the thing. The only
abortion case we had was one involving
picketing. We held pretty clearly that there
could berestriction upon picketing of abortion
clinics. You can still express your views, but
they are limited as to time and place. That's
the only way we have had to face abortion.
Otherwise, it's been pretty much up to the
federal courts.

Mr. Clark: If someonewereto challengethe
constitutionality of thisabortioninitiative and
you were on the court, how would you rule?

JusticeDoalliver: I'mrather ambivalent about
the matter. | would favor, and | continue to
favor, the law holding that no person should
be put in jail for either having an abortion or
for performing an abortion. If, in order to get
this, we have to amend the constitution, so be
it. | would regret that.

However, the thing that has disturbed me
about the abortion jurisprudence has been the
reliance upon something called the right of
privacy, which some people say is found in
thefederal Constitution. The word “privacy”
is not mentioned once in the federal
Constitution, not once. It’s mentioned in the
state constitutionin Article V11, but not inthe
federal Constitution. | have a very difficult
time finding that there is a right of privacy
protected by the federal Constitution. On the
other hand, it seems to me that the decision
which was reached in the case against
Reproductive Serviceswasacorrect decision;
and if | had the chance, | would vote on the
majority side.

Mr. Clark: Would you favor thelegalization
of drugs?

Justice Dalliver: With hard drugs, no, | would
not. Perhaps | speak personally on these
matters because | have seen how hard drugs
can certainly ruin a person. | speak of my
daughter, my youngest daughter, who got into
crack cocaine while she was in high school.
Sheisnow in prison. It’sruinous. It seemsto
methat it’s one thing to talk about marijuana
for medical use. | don’'t quarrel with that,
although | sometimes think that the people
who are supporting marijuanafor medical use
areredly talking about supporting marijuana
period asalegalized drug. It seemsto methat
drugs which we now have on the restricted
category, the hard drugs, ought to stay there.

Mr. Clark: The courts have had alot to say
recently about equal treatment beforethelaw,
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particularly in regard to gender differences,
and some of the moreinteresting onesthat I'm
familiar with, at least, have to do with
discriminating against women in the case of
athletic scholarships or whatever.

Justice Dolliver: Right. The seminal ruling
was against Washington State University. As
a matter of fact, | wrote the decision. The
guestion concerned the application of so-
called Title IX, whether it should be applied
to athletics acrossthe board. We decided that,
yes, it should be applied to women’ s athletics
aswell asmen’ sathletics, leaving out football,
the belief being that football is really not a
sport. That it was more of a show than
anything else. We weren't in the business of
regulating show business. But that particular
case, the court upheld that the femal e coaches
and the female athletes at Washington State
University, and by definition all other public
colleges, had to betreated the same as men so
far asathletics were concerned—so far asthe
amounts of money spent, so far asthe various
things that were given to coaches on both
sides. They had to be equal—not identical,
but equal. The only thing we have not faced—
wemay faceit at alater date—isthe question
of football. Where do you put football? Our
position was that because of its unique
characteristics, football should be taken
outside the general scope of Title IX. It will
haveto be dealt with another way and another
day. What we have said is simply that Title
IX requires men and women to be treated
equally so far as the amounts of money and
the numbers of people that were involved in
student athletics.

Mr. Clark: A number of your casesinvolved
right-to-work measures, and the court had to
decide whether mandatory unionism is
consistent with the constitution.

Justice Dalliver: The court has said that the

closed shop is unconstitutional. You can’t
requireaperson tojoinaunion. But the agency
shop is perfectly all right. Asfar as right-to-
work is concerned, | will take off my judge
hat and put on my political hat because, as a
judge, | have not had to consider any of the
cases involving right-to-work legidlation. In
my belief, the right-to-work legislation was
nothing more, nothing less, than an attempt
on the part of the Democratic Party to win an
election. Republicans got beaten badly every
time this matter came on the ballot. But asfar
as | am concerned, there was never a chance
of right-to-work legislation being passed in
this state. Bringing it on the ballot
accomplished nothing except to elect
Democrats and defeat Republicans.

Mr. Clark: Let’stalk now about the function
of the State Supreme Court in present-day
society. What is the court really supposed to
do?

Justice Dalliver: Wéll, first of all, we're not
atrial court; we are an appellate court. Sowe
don’t hear the casesand try to figure out what
the facts are. They are decided by the lower
court. It seems to me that there are severd
thingsthat an appellate court ought to do. Most
important, we have to decide the case. That,
inand of itself, isahard job. We haveto make
up our minds. Someone will win; somebody
will lose. In my opinion, that far outweighs
any other duty of the Supreme Court.

The second thing: we, in effect, make the
law. We're not like the Legislature, we don’t
make the law like the Legidlature does; but,
in fact, with the opinions we write, we are
making the law. The analogy | use is that a
common law court is somewhat like a cord
reef. Thecoral reef buildsslowly by accretions
over a period of time. That's the reason for
the Supreme Court. We will build a body of
law by accretions over a period of time.

One of the differences of a common law
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court from a civil law court is that we can
change our mind. Thisisall contained in the
Washington Reports. The founding fathers of
this state required that all decisions of the
Supreme Court be in writing. So, everything
we do we do in writing. It is available to
anyonewho caresto seeit. It’sall amatter of
public record.

The third thing, and | suspect that thisis
where the Supreme Court can get itself into
real controversy, is we have to interpret the
meaning of words. We take the undefined
words of the Constitution—*free speech,” for
example, what does that mean? Nobody
knows. “ Freedom of religion,” what doesthat
mean? Nobody knows. The function of the
Supreme Court is to take those words, which
are undefined in the body of the Constitution
or in the statute, and put meaning to them.

Many times the public feels the Supreme
Court has defined the words improperly. At
least, they don't like it. Someone said that he
who controls the dictionary controls society;
and, inasense, that’ swhat the Supreme Court
does. We control the dictionary. Ever since
Marbury v. Madison, the Supreme Court has
been a final arbiter of the meaning of those
words, both abstractly and in context.

Mr. Clark: In doing this, do you feel bound
by historical context?

Justice Dolliver: We're bound first of all by
the words themselves. The wordswill have a
meaning, and the meaning today may not be
the meaning of 100 years ago or 200 years
ago; but the words must have ameaning. We
need to acquaint ourselveswith that meaning.
Secondly, the words will be measured within
the context of a particular set of facts. So, in
thisparticular set of facts, what do thesewords
mean? Thirdly, we have aliving constitution.
| happen to believe that we should apply the
constitution in the twentieth century—not
simply in the nineteenth century or the

eighteenth century. It is important that the
words of the constitution ring true for people
in 1999, just asit wastruein 1889 or in 1797.
There is no question that in the Supreme
Court or any other court you aregoing to have
achanging pattern. Asamatter of fact, | think
on one of the previous tapes | talked about
the case of Pierce v. Yakima Memorial
Hospital wherethe court held that atort action
could be brought against a charitable
organization. Back in the 1890s, | believe it
was, the court said no, you cannot do this. But
by 1950, when the court changed its mind,
the whole situation had become different.
Because the changes in the world actually
change the meaning of the words, the court
decided that it was appropriate to have tort
liability for a charitable organization.

Ms. M cK eehan: When you were on the court
and people disagreed, who usually won the
battles about what the words meant?

Justice Dolliver: Well, one of the things that
you need to remember is that we don’'t use
the constitution unless we have to. It's hard
to say “who won.” When you have a
constitutional question raised in acase, if the
court can decide it by a method other than a
constitutional method, the court will do so.
That’s the universal rule in appellate courts
because the danger is that once you interpret
the congtitution it’ svery hard to “uninterpret”
the constitution. So, we prefer to rely upon
the common law, which can be changed and
ischanged. The constitution is something that
is enduring, and we are very loath to have a
constitutional argument prevail whenthereis
another argument.

Mr. Clark: Has the court changed its mind
during your tenure?

Justice Dolliver: The only one | can
remember was sort of apartial change of mind.
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The question was:. do thefirst ten anendments
of the Constitution of the United States or the
Declaration of Rightsin the Washington State
Constitution, do they apply between
individuals, or just between anindividual and
that person’ sgovernment? Thisquestion arose
when someone went to a shopping mall and
tried to set up atable to have people sign an
initiative or a referendum. The mall was, of
course, private property. Can you solicit
signatures on private property if the owner
doesn’t want you to?

The court was sharply divided on that
guestion. | happened to be the swing vote
because | said that whether we like it or not,
the initiative and referendum method is one
that we hold very dear in the state of
Washington. | thought there should be arule
which alows people to get signatures in a
public place, and this was a public place. As
to whether we should command that all
shopping centers open themselves up anytime
to public solicitations based upon the First
Amendment, we said, no: the constitution only
applies against the state and not against
individuals. Therefore, we held that these
individuals had no particular right to set up
shop within a privately-owned shopping
center, and if there was going to be such a
right, it was going to be decided by statute.
Shopping malls are not the equivalent of a
downtown street corner. So, we decided that
there was no constitutional right to express
yourself inside amall.

That’'s been pretty much the rule. We
wavered for a while, but | think the court is
now firmly on the side of believing that the
Declaration of Rights does not apply from
individual to individual, but applies from
individual to the state. If you want to protect
another individual, you will have to get a
statute to do that. We will have to determine
whether the statute is constitutional or not,
whether it meetstherigorsof the constitution.

Ms. M cK eehan: By the state do you include
city governments and county governments?

Justice Dolliver: Yes.

Mr. Clark: | have enjoyed reading decisions
handed down by the State Supreme Court,
particularly those you havewritten. Y ou write
very well. Youwritevery, very well. But what
intrigues me in reading the decisions is the
often aggressive and confrontational language
that the justices use against each other.

Justice Dalliver: That'strue.

Mr. Clark: Let meread acouple of examples
of what I’ m talking about. In the case of Sate
v. Brett, you wrotefor the mgority, affirming
the conviction of aman found guilty by ajury
in the Clark County Superior Court of
aggravated first degree murder and sentenced
to death. Justice Utter wrote in dissent:

“l write also to point out that the
treatment of the proportionality issue
in Justice Dolliver’s opinion is
untenable both logically and
jurisprudentially. Justice Dolliver’s
opinion replaces the method by which
the legislature has determined we are
to decide the issue of proportionality
with itsown version of what the statute
requires, a version that is not only
irreconcilablewith the statute’ sterms,
but is completely unworkable... The
danger created by the absence of
analytical rigor...is dramatically
evident.”

Andin the case of Sate v. Frampton, you
wrote that:

“The medical evidence demonstrates
that judicial hanging, even when
performed by a competent hanger,
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involves theinfliction of unnecessary
pain, lingering torture, and slow
death... Under the circumstances, we
find it inescapable that execution by
hanging is that kind of cruel, wanton
and barbarous act which offends
civilized standards of decency and
cannot be held constitutional under the
Eighth Amendment... The present
statutory scheme for imposing the
death penalty is unconstitutional...”

Justice Dore, opposing your opinion,
responded that “The mgjority has found a
clear, well-reasoned and orderly statute to be
ambiguous, and has fabricated legislative
intent from impermissibleinferences. Simply
stated, this court has substituted itsintent for
that of our legislature. From this usurpation
of legidative power, | dissent.”

Thisisrefreshing language. | don’t think
that in any legidlative session | could hear
expressions as sharp and as pointed asthose |
can read in State Supreme Court decisions.

Justice Dolliver: Well, we are paid a
handsome salary—over $110,000 ayear—to
express our views. Figuratively speaking, we
are putting our hands out and grabbing other
people by the throat, trying to impress them
with our view. You don’t call people names,
but you can be very aggressivein holding that
your sideisright. Do not be misled into seeing
this as a personality clash. Not so at all. We
are trained both as lawyers and as judges to
be severein our official comments. But asfar
as our personal relationships are concerned,
they tend to work out very well.

MsM cK eehan: There must have been times
when a justice did not make what you
considered good arguments. Did you find this
hard to deal with?

Justice Dolliver: Well, not necessarily hard

to deal with. If someone makes an argument
that doesn’'t appeal to me, it won't appeal to
someone else, probably. | will tell you with a
certainty that after a while you get tired of
writing dissents. You say, “What thehell; I'm
tired of doing this. Perhaps | ought to try to
do alittle better job analyzing what the court
is about and what the court’ strying to do and
how the court will poll on thiscase so | can
write some majorities.” Y ou are only one out
of nine people, so you try to make your
arguments appeal to maybe eight other
persons. Y ou are going to avoid personalities
and avoid being too sharp. Where you would
liketo rake somebody’ shide, you say, “Well,
I’ll write that down, and I'll think about it. |
won't do it.” So that after awhile, you come
around. Getting acase out in atimely manner
isby far the most important thing that weasa
court do.

People should not have theimpression that
the court must be fighting al the time. In my
experience on the court, we asindividual s got
along very well. We may haverather profound
disagreements on matters pertaining to the
case itself; but on personal matters—does A
get aong with B?—we did very well. As |
say, you have to work at thiskind of thing. It
doesn’t happen by magic. Y ou have to work
at being civil.

Ms. M cK eehan: Soyou never, during coffee
breaks, continue the arguments?

Justice Dolliver: Well, somedo; | never did.
It seemed to me that a coffee break or any
other kind of break is a chance to get away
from the rigors of the court’s action and to
relax alittle bit—be social. My belief is that
most judges, when they take a break, take it,
in a sense, to recharge their batteries. They
don’'t use that as a means to keep on arguing
back and forth.

When the case comesup and | am assigned
to it, I have my clerks do a prehearing
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memorandum, whichiscirculated to everyone
on the court. | then will recite on the case;
and | will say what | intend to do and why |
intend to doit. The chief justice, then, always
gives any other member of the court achance
to disagree with my view. | have sat on the
court when the reporting judge got one vote,
hisown, whichis pretty damning, | must say.
But, it's happened. Most of the time in most
cases the reporting judge carries the day, and
the decision, moretimesthan not, will benine
to nothing.

But we do have some very intense
arguments. At alater date, if anyone wants a
post-opinion conference, we can havethat and
talk about the case some more. Those are not,
in my opinion, as successful asthey might be;
but there is no question that on the day the
caseis heard thereis avery robust debate by
the members of the court as to what ought to
be done.

Ms. M cK eehan: When the clerks write their
report, do they actually write the case as if
youwerewriting it and deciding it? Or do they
just do basic background research?

Justice Dalliver: | think each judge may do
italittledifferently. In my own case, | always
told the law clerks to write what they believe
iscorrect.

Ms. McKeehan: So, they write it as if they
were deciding the case?

Justice Dolliver: That’sright. | look uponthe
work of the clerksas part of their education. |
would rather have them write what they
thought. Now, this doesn’'t mean that I’'m
going to agree with it. | have had law clerks
who have written aprehearing memorandum,
and | have disagreed, and my particular
viewpoint carried with the court. Most of the
time, you agree with the law clerks. Most of
thetime, law clerks arefairly smart; and they

can figure out what kind of ajudge they are
working for.

Some members of the court | know are
very concerned to see that what the clerks
writeiswhat they, the judges, believe—what
they want. | believe that the clerks ought to
be very brief and to the point and express an
opinion—express a view—either affirm or
reverse. | certainly will talk to them about the
case before | have the hearing; but as far as
the result is concerned, they make their own
decision which, of course, is subject finally
to what decision I make and then to the
decision of the court itself.

Mr. Clark: Haveyou ever run acount on how
many timesyou werein dissent and how many
timesin concurrence?

Justice Dolliver: | have no idea what the
count is. When you first get on the court—
and thisis true universally of every judge—
you are going to dissent morethan later. When
you first get on the court, why, you sort of
have this feeling of saving the world. You
soon find out you're not going to save the
world, and it’ salot of work to write adissent.
You don't write adissent if you're the only
onewho isgoing to dissent. | figureif | can’'t
persuade some other people to go along with
my dissent, I’ m probably wrong and ought to
shut up.

The second thing a new judge will do is
try to write like an Oliver Wendell Holmes
Jr. or like aBenjamin Cardozo. But you soon
find out that most of theimmortal phrasesyou
have penned or the elegant style you have
developed isn't really what you want. That
isn’t the most important thing inlife, anyway.
And maybe you're not as smart as Oliver
Wendell Holmes, either.

If you arelucky, you cometo what | think
isthe most important thing that ajudge does:
you make up your mind. Y ou decide the case.
If you decide it with elegant language, that’s
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good. If you decide it with rather pedestrian
language, that’ s okay. The important thing is
to decide the case. Decide it effectively.
Decideit without using alot of words. Make
up your mind and say it. | object to thelengthy
opinions that are coming out from my
colleagues. Ever sincewe havegoneontothe
word processing systemin our courts, | would
say that the length of opinions has gone up at
least athird.

Mr. Clark: Has the matter of freedom of
religion often come up before the State
Supreme Court?

JusticeDalliver: | suppose about once ayear
we'll have a case involving the matter of
religion. It usually comes up when some
agency, state agency of somekind, isspending
money to allow someone to act in a certain
religious capacity. The ones that are most
familiar, 1 imagine, are those involving
educating on religious matters. Can it receive
state funds? We have avery strict rulein the
state of Washington, avery strict constitution.
As amatter of fact, even to allow a chaplain
at a penitentiary, we had to amend the
constitution. It’s extremely strict.

The latest case we had was a case which
will perhaps show you the way the court is
tending to go. We had a case out of Tacoma,
Pierce County, where the sheriff had agroup
that would go out and comfort people after
somekind of acriminal activity. For example,
if your house is robbed, they go out and
comfort you. The question was raised—and
these people had state money that was spent
on their uniforms and transportation, and a
stipend that was paid to them regularly. The
guestion waswhether thisinvol ved mixing up
state and religion. The court decided, no, it
did not. | have to admit that | voted the other
way. | believe that this is banned by the
constitution.

Mr. Clark: Have you had many cases where
people have used the First Amendment as a
shield for things that are illegal or almost
illegal?

Justice Dolliver: That's one of the things |
have been very, very concerned about. Let me
giveyou an example. Wehad acase, againin
Tacoma, where the newspaper had fired a
person because, in effect, of her Communist
leanings. There was no question about that.
Shewas quite open about it, and shewasfired.
But she brought an action, claiming that this
could not be done under our laws against
discrimination. The defense of the newspaper
was that they could fire her because it was a
matter of freedom of the press.

My view was, no, that’ snot what theissue
isat al. Theissueis: does she do agood job?
No one denied that. Has she ever used her
particular political leanings to influence a
story one way or the other? Never had. She
was a good reporter. She always did a good
job. As far as | am concerned, it was
inappropriate for the newspaper to argue the
First Amendment because it would have been
entirely another matter if shehad, for example,
used her position with the newspaper to
promote her political views. She never did
that. That was clear from the testimony, and
the newspaper admitted that. | felt that it was
improper to raise the First Amendment when
there was really no First Amendment case
there. Themagjority of the court disagreed with
me. | think | got three votes, maybe two.
Anyway, it went down.

The other areawhich | have taken aview
contrary to that of the court ison the matter of
freedom of religion and historical
preservation. | have been a believer that if a
city or atown has a historical preservation
ordinance, this should be upheld even when
itsuseis protested by a church. In such cases
| think the church ought to be required to show
where its religion is being harmed. But
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churches never do this. They have simply
insisted on protection under the First
Amendment. | disagree. | think the building
itself ishardly thething that’ s most important
to achurch. Themost important thingisbelief.
Unlessyou can somehow connect the building
with your belief or demonstrate that the
preservation ordinance will harm your belief,
you shouldn’t rely upon the freedom of
religion clausein the First Amendment. But |
have not convinced many people.

Ms. McK eehan: Did you get involved in any
of the prisoners cases where they decided,
for example, that they believed in areligion
that required them to eat steak every Friday
night?

JusticeDalliver: In casesinwhich aprisoner
has brought an action against the
administration of the prison, we have, unless
the matter was so egregious that it cried out,
we have generally held that theinstitution may
conduct its affairs as it chooses. In other
words, there wasn’t going to be an overlay of
the court in running the affairs of the
institution. Now, there may be occasionswhen
the administration goes too far and violates
the civil rights of a prisoner. This idea of
denying steak on Friday isnot such aviolation,
and we would have refused to intervene. By
and large, weleavethe operation of the prisons
up to the Department of Corrections, the
judging up to the Supreme Court, and try to
keep the two separate.

Mr. Clark: | haven't seen onein this state,
but | have read about cases in other states
where people claim religious freedom gives
them the right to a ritualistic, ceremonial
mutilation of females, for example. Has the
court ever faced anything like that?

Justice Dolliver: We have never faced that
kind of thing. | don't know what the court

would do. The court is certainly very much
concerned with religious practices. The closest
thing I can think of are the free speech cases
which involved abortion. In Spokane there
wasaclinic where abortionswere performed,
and wherewomen could go and receive advice
about abortions. This building was picketed,
and the persons going to use the serviceswere
also picketed. We said that the pickets could
not interfere with people’ scoming and going.
But they could go across the street and
demonstrate. In other words, there were
certain place constraints that we thought were
proper. Although there was no question that
someone had al theright in theworld to stand
up and say what they believed so far as
abortion was concerned, they could not stand,
for example, noseto nose on the sidewalk and
try to grab people and prevent them from
going in. Nor could they stand right by the
building and hurl accusations at the persons
who were going into the building to use the
services.

But no, we haven't had any cases like
those you mention. | think the closest thing
we would have are those in which the
Christian Scientists will claim when a child
diesthey weressmply exercising their freedom
of religion. The court’ sposition has been that,
no, you are not exercising your freedom of
religion. Your freedom of religion does not
allow you to deny this particular person the
proper medical attention.

Mr. Clark: How would you have ruled 110
years ago when Mormons claimed that their
religion included having four or five wives?

Justice Dalliver: | don’t know how | would
haveruled. The Supreme Court, asyou know,
upheld the United States government in its
banning of polygamy, and we have effectively
banned polygamy inthisstate. We have never
had a case come before us. I’ m not sure how |
would have called it. I'm inclined to believe
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that if the law of the state had said one man
and one woman, that would be it. We have
already said—thiswasalower court decision
written by Justice Horowitz many yearsago—
that as far as homosexual marriages were
concerned, our statute says one man and one
woman, not two women or two men, but a
man and awoman. That’s what the law says,
and that’ s what we will uphold.

Mr. Clark: | read an article recently by
Charles Sheldon in which he used the phrase
“new federalism” in reference, | think, to the
Gunwall case wewerediscussing. Istherean
“old” federalism as well as a “new”
federalism, and what isit?

Justice Dolliver: What' s happened was that,
from about 1960 to 1970, the United States
Supreme Court was so active in the field of
the first ten amendments that we—meaning
the Supreme Court of the State of
Washington—adid nothing. In effect, what the
United States Supreme Court said, beginning
with the case of Near v. Minnesota back in
about 1929, wasthat thefirst ten amendments
of the United States Constitution would be
incorporated into the state constitutions. What
thismeant wasthat therestraints of the United
States Constitution, which most people had
believed only applied to the activities of the
federal government, suddenly also applied to
the activities of the state governments.

Then, in the mid-1970s, there was a
movement urging states to look at their own
constitutions, which, in many cases, are more
liberal or more permissive than the United
States Constitution. That would be the “new
federalism”—the move to use the language
in the state constitution when it is more
permissive or morerigorousthan thelanguage
in the federal Constitution.

That was the whole point in the Gunwall
case. The Gunwall case attempted to set down
aprincipled way in which we as state judges

could decide whether a provision in the state
constitution was more rigorous than a
provision in the federal Constitution. In the
Gunwall case there are six criteria that you
must use to measure the state constitution
against the federal Constitution. Sometimes
the state is more permissive, more liberal.
Other timesit’ snot. Certainly, during my time
on the Supreme Court, there was much more
attention paid to what the state constitution
has had to say. For example, the United States
Supreme Court has held there is a right of
privacy; but the word “privacy” does not
appear inthe entire United States Congtitution.
You can't find it anyplace. In the state
constitution, theword “privacy” does appear.
Weheldin some casesthat thisright of privacy
within the state constitution would override
whatever is said in the federal Constitution,
and that wearemore*“liberal” than thefederal
Constitution.

Mr. Clark: The new federalism, then, calls
for afresh reading of the state constitution?

Justice Dolliver: | think it’s fair to say that.
Atthevery least, it meansthat when we have
a case involving a civil right to discuss, we
must look not only at thefederal Constitution,
but the state constitution as well.

Mr. Clark: Jm, in 1975, Attorney Generd
Slade Gorton proposed that the number of
State Supreme Court justices be reduced from
nineto seven. What wasyour reaction to that?

Justice Dolliver: | favor that, but it’s not
going to happen. The reason for it is that the
current number of justices on the Supreme
Court—nine—is all mixed up with gender
politics and racial politics. Those who speak
for minorities think that with nine rather than
seventhey’ |l be better represented. So, it snot
going to happen. But | am for it for severa
reasons.
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First of al, we are the only court in the
Far West which has nine membersonit. The
only two courtswest of the Mississippi which
have more than seven members are lowa,
which has nine, and Texas, which has a split
court—acriminal court and acivil court—has
nine, | believe. Oklahomamay have nine, too;
but California, for example, has seven. Oregon
has seven. |daho hasfive. Montanahas either
fiveor seven, I’'mnot sure. Thereisahistorica
reason for this, of course. It really concerns
itself with theworkload of the Supreme Couirt.
It was in 1909 that nine was established by
the Legidlature as the size of the court. The
idea was to make the Supreme Court large
enough so it would not have to worry about
the additional workload, which wasbeginning
to show as early as 1913. By 1968 the
workload was again too heavy, so the
Legidature in 1969 created the intermediate
Court of Appeals. Since then we have not
needed nine justices.

Mr. Clark: I'm a little confused now. The
state constitution says that the Legislature
may, at times, “increase the number of
judges,” but it doesn’t say anything about the
L egidature sdecreasing the number of judges.

Justice Dolliver: You're right. The
constitution does talk about increase but not
about decrease. Some argue that if you can
increase you can obviously decrease. But
some say no, the constitution only says
“increase,” and therefore you are stuck with
nine. Bethat asit may, the constitutional issue
notwithstanding, the fact of the matter is that
there is going to be no change.

Mr. Clark: The Legislature has, in fact,
increased the number of justices—from five
to seven in 1905, and then from seven to nine
in 1909.

Justice Dolliver: Right.

Mr. Clark: And the Legidature’s thinking
wasthat these would be good changes because
they would relieve the huge backlog of cases
and accelerate the work of the court. Mr.
Gorton hoped to achieve the same goal by
reducing the number.

Justice Dolliver: Well, it used to be, for
example, beforethe Court of Appedls, that the
Supreme Court would hear casesin groups of
five—four judgesplusthechief justice. Infact,
when | wasalaw clerk, most of the caseswere
decided by departments and not by thefull en
banc court. It wasonly avery rare case where
the full court would hear cases. With the
advent of the Court of Appeals, it makes no
senseto havethe court increasein size because
any case we take is discretionary. We can
control our own work flow. For example, the
only exception to that is the death penalty
cases. Wemust take death penalty caseswhich
come from the Superior Court, but with
anything else, we are purely a discretionary
court. | think it would make the court more
efficient to have seven rather than nine
members. But, asl say, itisone of thoseissues
which is dead, and | refuse to waste my time
worrying about dead issues.

Ms. M cK eehan: But you said therewas alot
of gender politics and stuff.

Justice Dolliver: No question about it.

Ms. McKeehan: The governor, when he
appoints somebody temporarily, has to take
that into account?

Justice Dolliver: Yes. The governor is the
chief political officer in the state; and he has
got to beresponsiveto gender politicsaswell
astoracial politicsand to geographic politics.
All sorts of things he has got to work into his
calculus.

As it stands now, we have three women



78

CHAPTER 3

on the Supreme Court. Theinitial woman was
appointed by Governor Evans about the same
timel was appointed. We have one black man.
Heis of Cuban extraction. Therest of usare
al white men. The idea of changing the size
of the court to make for amore efficient court
isnow politically impossible.

Mr. Clark: From time to time, somebody
proposes that we amend the constitution so
that the governor appoints the justices, thus
freeing them from elections. What do you
think of that?

Justice Dolliver: Well, there have been a
variety of proposas. You mentioned one of
them—that the governor appoints, and that a
person is then confirmed by the Senate, like
the federal system. | am extremely doubtful
if the people of this state would countenance
doing away with elected judges.

There is the so-called Missouri Plan,
which many have proposed, which meansthe
governor will appoint based upon acommittee
selection. They will recommend to the
governor a certain number of appointees.
Then, that personwill servefor acertain length
of time. At the end of that time, that person
will be on the ballot with this question: shall
so and so be retained as a Supreme Court
judge? If that person gets a mgority of the
votes, they don’'t have to run again. If they
fail to get amgjority of thevotes, then, in order
to keep the seat, the person must run for
election. That’'s the modified Missouri Plan
that’ s being proposed now.

Mr. Clark: Wouldn’t you rather not run for
election?

Justice Dalliver: Oh, | don’t mind elections
a al. It may come from my background. |
have a political background, and | have won
elections and | have lost elections. | have
worked for people who have won elections. |

have worked for people who have lost
elections. Inavery kind of, | suppose, perverse
way, in my opinion a person who stands for
election isin a much better position to do as
that person sees fit rather than a person who
isappointed. Because, if | am elected, | know
where my power comes from. It comes from
the people. If | am appointed, why, who knows
where it came from? It may have come
because the governor thought | was good
looking, which | doubt, or because | have a
certain legal ability, or any number of things
could have gone into the mix. But the way it
IS now, in order to win, | must stand before
the people. | will admit that it is extremely
difficult to mount a campaign when you are
nonpartisan, as we are; but that, it seems to
me, is not reason enough for changes in the
system we have now.

Mr. Clark: | would like to discuss some
specific cases now—decisions in which you
played aleading role. The case of Gardner v.
Loomis Armored, Inc. involved a man who
drovealL oomis Armored car and one day |eft
hisvehicleto cometo theaid of awomanwho
he thought was threatened by a bank robber.
Loomis fired the employee for violating a
company rule that drivers are strictly
forbidden to leavetheir cars. For the magjority,
you wrote that the company can’t do that, and
it can’t do it because employees may not be
discharged for reasonsthat “ contravene public
policy.” You noted that public policy wisely
encouragescitizensto rescue personsfromlife
threatening situations. | takeit you regard this
as sort of alandmark decision?

Justice Dalliver: It'salandmark decisionin
the sense that, as | recall, it was an eight-to-
one opinion that allowed a person who sees
someonein danger of losing their lifeto try to
assist that individual. We had to balance two
public policies: the public policy on the one
hand of encouraging personsto help someone
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elseand the company policy—whichisagood
policy, | don’'t quarrel with it at all—which
said that the employee must not leave the
inside of the van in which the money is
located.

The company pointed out that within the
van each driver hasaradio with which he can
call the police, and they could be there fairly
soon in the case of a difficulty. In this
particular case, the feeling was that this
woman actually was in danger of losing her
life; it was an objective danger; it wasn't just
that he felt she might be in danger. We tried
to encourage the public policy that under these
circumstances Mr. Gardner could not befired
for getting out of the vehicle and helping this
woman. Now, if there had been adifferent set
of facts, it might have been adifferent result;
but with this particul ar set of facts, there was
no question in our mindsthat the better public
policy wasto allow Mr. Gardner to get out of
the car.

Mr. Clark: Wasthisin any way a departure
from previous decisions? Had the court ever
faced asimilar situation?

Justice Dolliver: The court had never, to my
knowledge, faced that. As you know, the
Legislature has been very solicitous, | guess
would be the right word, to make sure that
the ordinary citizen is encouraged to provide
help to someone else. The question we were
posed with was not whether the public policy
of the Loomis Company would be
“unconstitutional” but whether it was agood
public policy under these circumstances. We
held that under the particular circumstances
of the case, that theindividual, Mr. Gardner—
thedriver of thetruck—was entitled to attempt
to rescue the woman. I’'m not sure it was a
real break with the past, but it was something
we had not had to consider before. | think it
was the right decision.

Mr. Clark: The bank robber, as | remember
the case, was threatening her with aknife.

Justice Dolliver: That's correct.

Mr. Clark: And she was in very immediate
danger?

Justice Dalliver: There was no question in
this particular case that there was immediate
danger.

Mr. Clark: It would be interesting to know
what you consider to be the most significant
decisionsrendered during your tenure. Let me
suggest afew. Please tell me whether or not
you think they are as significant as | do, and
then go on from there. One that we have
discussed in part already, State v. Gunwall.

Justice Dolliver: Yes.

Mr. Clark: Theright to privacy that you find
in the state constitution extends more
protection than the federal Constitution.

Justice Dolliver: If we are going to overrule
the federal Constitution and make our
constitution apply, then we haveto give some
reasons for it, and that’s what the Gunwall
decision attempted to do. | wouldn’t put it as
akey decision, but itisimportant nonetheless.

Mr. Clark: How about the Washington Public
Power Supply System, the WPPSScase, where
the decision by the court brought about the
largest municipal bond default in American
history?

Justice Dolliver: Well, the WPPSS case, the
question was whether the power companies
had the authority to borrow this money. The
magjority of the Supreme Court, as| recall, it
was seven totwo, said no. |, on the other hand,
was with the minority; and | felt that the
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authority of the directors to accept loans of
this magnitude was within the authority
granted to the Public Power Supply System
by itscharter. | still, to thisday, think that the
Power System was correct initsunderstanding
of the term, “authority.”

Aninteresting footnote of thiscaseisthat,
as a matter of fact, before they made their
decision, thedirectorswereasked to give some
concern about whether or not they had the
authority. | recall sitting next to aperson who
was an attorney for the WPPSS power
companies who had in fact said to them,
“Well, do you want to consider the question
of whether you have the authority to do this?’
And this person was sort of waved aside by
the power compani es, who were confident that
they held the authority implicitly. Whether the
charter said so in so many words was beside
the point.

| think that what this case showed is that
when you are a lawyer drafting a document
you'’ ve got to make sure that you take care of
every contingency. Inthisparticular case, the
majority of the court felt that the authority
which was granted to the power company was
not such that it was granted the authority to
take out these huge loans. It had areal impact
on the financial markets.

Mr. Clark: Another onethat had areal impact
isthe decision that forced the state to assume
the whole burden of financing public
education at atimewhen that cost ran to about
half the state budget.

Justice Dolliver: That was a good case
because what it said, in effect, was that you
couldn’t use special levies to pay for
mai ntenance operations of the school district.
As amatter of fact, in some school districts,
up to athird of their income was special levy
income for maintenance and for operations.
We didn’t ban special levies, but the special
levy, indeed, had to be a special levy

thereafter. It couldn’t be something that was
used for the maintenance and the operation of
the school district. It had to befor extras, such
as afootball stadium and that kind of thing. |
think it was a good opinion. We are the only
state in the country that has the particular
phrase, “the paramount duty of the stateisto
provide for the education of the young.” The
term “paramount duty” was the one the court
believes is important. | was on the majority
of that case. | didn’t writeit, but | signed the
majority and | agree with the case. It had a
revolutionary impact upon the funding of
public schools in the state of Washington.

Mr. Clark: Canyou think of other decisions
of comparable significance?

Justice Dolliver: Of all the decisions | have
sat on, | think that was, by far, the most
important decision. From a financial
standpoint, it had the effect of really putting
the Legidlature’ sfeet to the fire. They had to
appropriate sufficient funds. On the other
hand, we said that running the public schools
cannot become like a roll of the dice. You
can’'t run a public school on the basis of what
your special levy isgoing to be because forty
percent of the people from the last election
must turn out, and you must have a sixty
percent majority.

In the Olympia School District, we have
never lost a specia levy. Never. | think we
probably never will because we have an
excellent school system, and people are
dedicated to supporting it. On the other hand,
there are some school districts for which
special levies for maintenance operation
became their very lifeblood. Really, the
decision as to whether the school was going
to be run properly would be made by a vote
of the people every year with a special levy.
Thisis not the way to run either arailroad or
apublic school.
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Mr. Clark: Backin 1976, whenyou werefirst
elected to the court, you won handily by
amost 50,000 votes. You also spent ailmost
$100,000. This, | understand, was mostly for
TV ads which were then being tested for
political effectiveness.

Justice Dolliver: That’s correct.
Mr. Clark: Can you tell us about the ads?

Justice Dolliver: Well, | can’t give you the
content of them. | can’t recall. Nothing very
sophisticated.

Mr. Clark: Did you work on them; did you
write them?

Justice Dolliver: No, | didn’t do that. | had
the advertising agency do that kind of thing.
One of the things that happened in that
campaign was that there was no question that
| was running against a Democrat, Senator
Dore. Much to my surprise and my delight |
had a number of rather well-known
Demaocratic senators support me, some of
whom | knew personally. Some, like Senator
Durkan, | had known since law school days.
And Senator Gissburg, heand | werefromthe
same area, the Everett area, and | knew him
also. They agreed to support me.

Thiswasthefirst time, to my knowledge,
that TV had been usedinajudicial campaign.
It' snow commonplace. The $90,000 that was
gpent in the 1976 election | think is a low
watermark of what will have to be spent
nowadays. | think if you have areally heavily
contested election you would spend upwards
of a quarter of a million without blinking an
eye. Now, you may not be able to raise that
kind of money, but that’ sthe kind of money |
think it would cost you. Television hassimply
skyrocketed the cost of elections. It’s astrue
of judicia electionsasit iswith the other kinds
of elections.

Mr. Clark: Were you personally featured in
each of these ads?

Justice Dolliver: Mostly | was, but not al of
them. If | was not featured, | would have a
voice-over saying who | was and identifying
myself and making some kind of comment.
But on most of them | was featured coming
up and down the steps of the Temple of
Justice, that kind of thing. As | say, | can't
remember exactly what all | did do. In most
of the TV ads| was personally depicted; and
in all of them | had something to say.

Mr. Clark: Did this campaign device allow
you to slack off from more rigorous
campai gning—running around the state?

Justice Dolliver: Well, as | indicated, the
problem with being on the Supreme Court is
that we run as nonpartisans. Now, every
supreme court in the United States does not
do this, particularly in the South. They run as
Democrats and Republicans. | think in the
state of Illinoisthey still run as partisans. Until
acoupleof yearsagointhe state of New Y ork,
they ran as partisans; but no longer.

The difficulty is when you are a
nonpartisanitisvery difficult to get peopleto
sign up to support you for a continued length
of time becausethey are much moreinterested
in supporting partisan candidates, the party
ticket, or a gubernatorial candidate, or a
senatorial candidate, or a presidential
candidate, but not asupreme court candidate.
So it presents some difficulties in
campaigning. During the six-year term, you
are not spending much time—in fact, you are
spending notime at al, if you'relike | am—
intrying to keep your political machinealive.
You, in asense, haveto start over every time
to get the people to work for you. It isn’'t so
much a question of TV or slacking off. The
fact of the matter isthat without TV ajudicia
candidate would be pretty much lost.
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Ms. McKeehan: Do you think that since the
public owns the airwaves that TV stations
should be required by politiciansto give free
timeto candidates so that electionswould not
be as expensive?

Justice Dolliver: | don’'t know the answer to
that. | have thought about it, certainly. The
difficulty isthe amount someone running for
political office pays for TV is at absolutely
the top rate, every station. But | have always
maintained that money alone will not win an
election for you. It may help, but just because
you have amillion dollars and your opponent
has half a million dollars doesn’t mean that
you are going to get two votes for every one
your opponent gets. It doesn’t work like that.
| recall a partisan candidate in, | believe,
Minnesota, who ran asaDemocrat for Senate
and spent $10 million of his own income, all
for naught. He was defeated. On the other
hand, thereissomebody likeaJay Rockefeller
who was ableto spend hisown money in West
Virginiaand win the election.

Mr. Clark: Do you agree with the federa
court’s decision that if you spend your own
money you are exercising your right to free
Speech?

Justice Dalliver: It may well be that when
you spend your own money you' re exercising
your own right of free speech. But the source
of themoney isbesidethe point. If it could be
shown conclusively that money, in fact, does
control elections, then it seemsto methat the
government has got to step in to make sure
that everyoneisonalevel playingfield. There
is much to be said for a person who is not
wealthy and who hasto raise money. | aways
was of the viewpoint that if | couldn’t raise
themoney, perhaps| wasn't ashot as| thought
| was. Y ou tend to get an inflated view of your
own importanceinthislife. If you can’'t raise
any money to go alongside of that inflated

view of yourself, maybe you’'re not the
candidate you thought you were.

Mr. Clark: Your first election to the court
was in 1976. Ten years later you were chief
justice. Can you tell usabout that experience,
please?

Justice Dolliver: Yes. | sort of like the
comment Disraeli was alleged to have made
that when he finally became prime minister,
he finally got to the top of the greasy pole.
Thetroubleisyou get to the top of the greasy
pole, and it's till pretty slippery. You don't
really care for it. As amatter of fact, | think
anyone who is the chief justice of the
Washington Supreme Court hasn’'t really
found himself avery pleasant job.

Let metell you my experience. Inthefirst
place, under the constitution, you have no
authority except one: the power to preside.
Y ou aregoing to besitting in the center chair.
Y ou aregoing to do everything that isinvolved
with the setting of the schedule for the court,
but you remember you have eight other people
who have al got different ideas about how
things ought to be run. When it comes to
almost anything, why, you must have the say
so of the other eight members of the court.

| don’t know whether | was a successful
chief justice or not. We have an entirely
different system now that the chief justiceis
elected by avote of the members of the court
for a four-year term. It used to be that we
would have a two-year term under a very
complicated formula. The person who wasthe
senior person on the Supreme Court—which
| was, by 1985—who has not yet been chief
justice—that was me—will become chief
justice for the next two years. | became chief
justice ssimply because of longevity morethan
anything else.

When you become chief justice, you have
alot of the grief and not much of the glory.
You get paid no more. Your office is
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downstairs. It’ ssmaller than the other offices.
The responsibility is piled upon you. You
become the spokesperson for the court; but
so far asits being aposition that | would take
again, | would say no. Somebody €else can do
that. | don’t care to be chief justice.

Ms. McKeehan: Do you think the present
system of picking the chief justice is better
because somebody gets elected and
presumably wants the job?

Justice Dolliver: Well, when | was on the
court, | becamethoroughly convinced that two
yearswas not enough for a person to be chief
justice. It takes you that long to learn what
the job is all about. At the end of two years
you had to go off. The majority of chief
justices in this country are under some kind
of a system similar to that when we had
automatic accession. So far, the elections for
chief have been fairly mild. | say mild in the
sense that the people who were on the losing
sidedidn’t get mad and pick up their marbles
and go away. On that point, thefears| had of
unnecessarily dividing the court haven't come
to fruition. On the other hand, it seemsto me
that everyone ought to have a chance to be
chief justice. With the old system, we allowed
that. It worked fairly well for ahundred years.
| don’t see any real difference in the system
we have now as far as the impact upon the
court isconcerned. It’ sawash. It can be done
either way.

Mr. Clark: Did you enjoy the presiding over
the sessions?

Justice Dolliver: Well, | liketo preside. Y ou
preside over the session of the court; you
preside over the conference; you have to
decidewhoisgoing totakethe case. | enjoyed
that. | suppose, like everyone, it kind of
appealed to my ego. | enjoyed presiding.

Mr. Clark: | wastaking to awoman over in
the state library the other day, and she
mentioned that she had worked for the Ohio
Supreme Court where, while she was there,
there were several bomb threats that the
justices simply suppressed. They never
announced themto the newspaper. They never
told anybody about them at all because they
didn’t want to have somebody trying to
imitate. | wonder if things like that occurred
inthe’60sand’ 70s, or later, while you were
on the court?

Justice Dolliver: There were some. As a
matter of fact, when | was chief justice,
somebody threw a fire extinguisher through
my door. It was a glass door, and
unfortunately, the glass was irreplaceable.
Thisfellow was simply mad—he had a gripe
of some kind against his lawyer, and he got
mad all theway to the Supreme Court. Hewas,
as | recal, from up in Skagit County. The
judgewasvery wise. Hebrought himupinfront
of the court, and he said, “Now look. Y ou can
either go to jail here, or you can go back to
Skagit County.” So the guy left and went back
to Skagit County and was never seen again. |
don’'t know what happened to him.

Justice Smith at one time had had abomb
threat, but nothing ever came of it. We never
found out who was responsible for it. There
was agood deal of unrest, | think isthe word
for it, but | don’t think, at least | never
considered myself to bein danger of any kind.

Mr. Clark: Didthisfire extinguisher episode
get in the newspaper?

Justice Dalliver: No. It did not. What had
happened isthis personage had hidden himself
back inthe stacksof thelibrary until the place
closed down. Then he came out, and he
wanted to make sure no one saw him. So he
made sure the cleaning staff wasgone, and he
took the thing and heaved it through the door
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because he was absolutely determined that he
was going to get solace from the court, get
the court to say something. And he thought if
he did this he would be up for trial, and he
would beableto call meinasawitness. Well,
the judge didn’t allow that. But so far as |
know the matter was never a matter of any
publicity.

Mr. Clark: Did you talk to him about his
grievances?

JusticeDalliver: | never met theman. Hedid
call me up once here at the house, and | wasa
little worried about that. Well, not because of
my telephone number. It’ slisted in the phone
book, but | didn’t like to have people calling
me at home. | can’'t recall the conversation,
but | put him off. | think he was no more
dangerousthan he smply wanted to figure out
an avenueto make himself heard, and thiswas
what he chose.

Ms. McKeehan: If there had been other
incidentslikethat, would you have kept them
out of the newspaper on purpose?

Justice Dolliver: Well, this particular event
didn’t amount to very much. We certainly
didn’t try to tell the police what to do. We
made no attempt asfar as| know. Certainly, |
didn’t, and | waschief justiceat that time, and
| made no attempt to tell the paperswhat they
could and could not print. So they just chose
not to do it, apparently.

Mr. Clark: Every now and then somebody
proposes|egidative oversight of the Supreme
Court. How do you react to that?

Justice Dolliver: Years ago one of my
political heroes, Theodore Roosevelt,
suggested that the legislature should vote on
anything involving the Constitution, and the
Supreme Court should be bound by the

position taken by the legislature. | disagree.
L egidlative oversight would trench very badly
against theidea of the separation of powers. |
will grant that the Legislature sometimes
thinks it ought to be in charge of everything
and anything, but | don’t think the Legislature
should havejudicial oversight. Weare audited
regularly by the State Auditor, and we have
that kind of oversight. But so far as the
Legislature is concerned, we are very careful
to see to it that what we do and what the
Legidlature does are two different things. We
will pay attention to our business if they will
pay attention to their business.

Mr. Clark: What is it you so admire about
Theodore Roosevelt?

Justice Dolliver: Well, | suppose a number
of things. HewasaRepublican. | admirethat.
But, no, seriously | admire him because he
overcame a great handicap, both physically
and personally, to become president. He had
a zest for living, | suppose, that few people
have. Of all the presidents we' ve had, he was
probably the most intellectual. He was areal
expert on certain things, and he was an author
of many books.

Even when he was shot and wounded, he
insisted on making aspeech at the Bull Moose
Convention. His message to the Bull Moose
was, “We stand at Armageddon and we battle
for theLord.”

I’m sad he finally decided he had to split
the Republican Party in 1912. That was a
terriblething. Westill haven’t recovered from
it. But, | suppose, | liked the man himself—
the vigorous, decisive, smply unafraid man
who would stand up and say what he believed
and who said it very eloquently.

Ms. McKeehan: Do you think he was more
intelligent than Thomas Jefferson?

Justice Dolliver: | do. I'm not in any way
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deriding Thomas Jefferson, although heisnot
my favorite president by along way. | think
Theodore Roosevelt was not aman who would
sit quietly inacorner and think great thoughts.
Hisintellectual action wasright on the firing
lines, so to speak. Although Mr. Jefferson
certainly had afine command of the English
language—attest the Declaration of
Independence and the material he wrote for
the state of Virginia. Still, overal it seemsto
me that Theodore Roosevelt was aman of far
greater intellectual capacity.

Mr. Clark: Let’sjump way ahead. Inabroad
sweeping kind of way, how would you
characterize the Warren court?

Justice Dolliver: Well, | haveto confess| am
agreat admirer of Earl Warren. | suppose if
you had to rank the court on a liberal or
conservative scale, you would say it was a
liberal court, and that Earl Warren and his
associates were liberal judges. But that is a
rather imprecise way of defining what
someone is. On the incorporation question,
there was no doubt that the Warren court was
well ahead of thelegal thinkinginthiscountry.
The incorporation of the federal Constitution
Bill of Rightsinto the state Bill of Rightsreally
happened during the Warren era, and thiswas
due to Justice Brennan as much as anyone.
They caleditthe“Warren Court,” but in effect
| think it is fair to say we could call it the
“Brennan Court.”

Ms. M cKeehan: It soundslikeyou'reinfavor
of court decisions or constitutions or judges
that give people more rights, even though
that’ s called liberal ?

Justice Dolliver: | do agree with that. | think
that the people should have as many rights as
they possible can.

Mr. Clark: What did you think of William

O. Douglas?

Justice Dolliver: | think generally 1 would
say | admired the man. But some of his
opinions have caused all sorts of social
troubles. He wanted us to consider
“permutations’ and “emanations’ from the
Bill of Rights. Well, that’s a pretty indistinct
kind of thing. | wish he had been more clear
asto exactly what he had in mind. | have been
told, and | think that it’ sprobably true, hewas
not the greatest writer on the court by any
means. But | have to confess | admired the
man. | have a bust of him right behind me
here, asyou can seeon thetable. Thisbusiness
of permutations and emanations from the
Constitution—you know you have to speak
plainer than that. If you are going to find a
right of privacy within the Constitution, why,
say so. Don’'t talk about emanations and
permutations.

Ms. McKeehan: What did you think about
all the fuss about how many wives he had?

Justice Dolliver: Well, that was the way he
operated. If women wereready and willing to
marry him and he would divorce his former
wifelegaly, why, that’s his business.

Mr. Clark: How about some of your
contemporaries? Robert Bork?

JusticeDalliver: Well, Judge Bork, | confess
| admire him, and | think he was jobbed by
the Senate in hisattempt to be on the Supreme
Court. But | think he was not agood witness.
He didn’t do himself any particular favors.
Again, | think he was badly treated by the
Senate Judiciary Committee, particularly by
the chairman. | think the difficulty with Judge
Bork wasthat he couldn’t wiggle hisway out
of the position he had taken on Roe v. Wade,
the abortion case. That wasthe sticking point.
There wasn’'t any question as to where he
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stood; but his analysis, | think, left much to
be desired, and he was not a good witness at
all.

Ms. M cK eehan: Did you have strong feelings
about Clarence Thomas?

Justice Dolliver: No. | didn't have strong
feelings about him. | think he’sagood judge.
| believed Clarence Thomas. Other people
believed Anita Hill. I'm not sure we'll ever
know the truth of the matter. | think some of
the thingsthat were said about Thomas by the
president—that he was the best possible
appointee—were political claptrap.
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Barbara Babcock Dolliver
(April 9, 1999)

Mr. Clark: Mrs. Dolliver, your maiden name
is...

Mrs. Dolliver: Babcock.
Mr. Clark: And you were born in...

Mrs. Dalliver: In Boston, M assachusetts, so
I’m aNew Englander.

Mr. Clark: Tell us something about your
family.

Mrs. Dolliver: My father was a wholesale
building material salesman, and | used to go
with him when | was a child on his route and
had a happy time with that. Other timeswere
not as happy. My brother was in the service,
and my father also wasin wholesale ordinance
for the Army, so both of them had awartime
experience. My father had been in the First
World War, whichwasthewar toend all wars,
they used to say. Then my brother wasin. My
mother learned drafting in high school, and
so she worked for an engineering firm before
the days of the computer. It really was big
sheet, real stuff. | was very impressed.

Mr. Clark: How about your religious

background?

Mrs. Dolliver: We were brought up in the
Congregational Church, which is more
familiar on the East Coast. Jm and | were
married in the Congregational Church in
Auburndale, which was a village in Newton.
Thecity of Newton was comprised of thirteen
villages, and we were in Auburndale.

Mr. Clark: How about your political
background?

Mrs. Dolliver: My family—our early days
were in the days of Mayor Curley, and my
family was terribly political. Once our class
went on afield trip to Boston, and we went to
the governor’ sofficeand shook hishands. My
mother said, “Go wash your hands,” because
M ayor—Iater Governor—Curley wasthe one
who ended up injail during histerm of office.
The Last Hurrah was, really, a story of Jm
Curley.

Mr. Clark: Then your parents were
Republican?

Mrs. Dolliver: Absolutely.

Mr. Clark: Jm’'s family, apparently, put a
great deal of importance on political and
religious and regional identities.

Mrs. Dalliver: Oh, yes.

Mr. Clark: Doyou think that wastrue of your
family, too?

Mrs. Dolliver: No. No. It is Jim's
identification tag, you know—political
district, political party, church, al that. Mine
was not so. Not against, but just simply not
having that as a primary identification.

Mr. Clark: Had your father’ sfamily beenin
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New England for along time?

Mrs. Dolliver: No. They came from Texas.
When my sister and | were children, we went
down to Texas to visit our grandmother and
great aunt, who had named me*“Barbara.” She
had been a missionary, a Christian Science
missionary, in Japan. So she named me—and
| grew to care about my name—Barbara,
which is, of course, Latinate and means
foreign or strange. Our word “barbarian”
comes from that; but | like that. | introduce
myself to writing students as, “My name is
BarbaraDolliver; and you know that ‘ Barbara
means ‘ strange, from a different place,” and
indeed | am, as you will find out.” And they
did.

Mr. Clark: What was your mother’ s name?

Mrs. Dolliver: Katherine. A lovely, soft
name. My sister is named Katherine a so; but
when shewasalittlegirl we called her Snicky;
and, of course, my brother-in-law said, “If |
had known your name was really Snicky, |
don’'t know that | would have married you.”
Kathy isher adult name, but | still write* Dear
Snick.”

Ms. McKeehan: Were you the oldest or the
youngest?

Mrs. Dolliver: | have abrother who is seven
years older than I. My sister is three years
younger.

Mr. Clark: Youwent to public schoolsthere
in Newton?

Mrs. Dolliver: Yes. I'm proud of that fact
because the Newton public schoolswerevery
fine academically. | was early identified as
someone who was “worth it.” | mean | was
interesting—not sociologically, but
intellectually—because | always was, that’s

al. | mean, who else begins in childhood
writing poetry, terrible poetry? | gave the
poems to my mother, and | cared about that.

She always encouraged me. By thetimell
got to high schooal, for my birthday shewould
take meto abookshop and say, “Y ou can buy
any book of poetry you want.” So | became
acquainted with Robert Frost, whom | heard
speak and read his “Birches,” and | was very
lucky. And my mother made possibleall kinds
of opportunities like that.

Mr. Clark: Marvelous. In high school, what
did you do besides study and write poetry?

Mrs. Dolliver: I'm afraid | was an ugly
duckling. | meanthat. | have picturesto prove
it—that | was tall, gawky. | took after my
father rather than my mother. | wasredly an
ugly duckling. I am much more attractive in
my age than | was as agirl.

Mr. Clark: Did you ever study music?

Mrs. Dolliver: Oh, | took piano lessonsfrom
the woman next door. All | can play are folk
songsand Christmas carols, that sort of thing.

Ms. McKeehan: What did you like best—
what kinds of classes?

Mrs. Dolliver: English classes. English
classes. | was a great reader. Having an
extensive family library, | ranged freely, not
supervised. One time | was injured in a car
crash when my brother was driving, and we
were going to Cape Cod. Because | cracked
both collarbones and | wasn’t eating, my
family sent me to their childless friends out
in Camden, Massachusetts. | was very, very
happy there—spoiled, undoubtedly—and
began to eat again. They had a whole set of
Balzac, and 1da, thewoman, said, “Oh, you're
reading those naughty French novels.” | didn’t
know they were naughty French novels. |
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could read everything without restriction,
which was good. It made my vocabulary—it
flourished. I got into Swarthmore College on
the strength of my English vocabulary. | was
dumb at math and science.

Mr. Clark: Did you have afavorite author?

Mrs. Dolliver: Well, naturally, Robert Frost
was very thrilling and, of course, Emily
Dickinson really spoke to me. | felt | could
understand her.

Mr. Clark: Jim, | think, graduated from high
school in 1942. |s that when you graduated?

Mrs. Dolliver: Wdll, | think it was '44. He
was alittle ahead of me.

Mr. Clark: You were in school during most
of the Second World War?

Mrs. Dolliver: Yes.

Mr. Clark: What do you remember about
World War 11?

Mrs. Dalliver: | just remember hearing the
broadcasts on radio out in the backyard when
Edward R. Murrow was broadcasting. It was
important enough that my mother let me stay
home from school. | had acold or something,
but | had that chance to hear history in the
making.

Mr. Clark: | asked Jim if he remembered
precisely what he was doing on December 7,
1941. Do you have a memory of that?

Mrs. Dolliver: Not clearly, no.
Mr. Clark: When you went to Swarthmore,

the same question again. What did you do
besides study and write poetry?

Mrs. Dolliver: I lived and enjoyed it. It was
thefirst placeit wasall right to spread yourself
on the lawn in the warm sun, look up at
blossoming trees, and just be. It was all right
for meto do that.

Ms. McKeehan: Y ou had to spend your time
doing something useful before that?

Mrs. Dolliver: Working at the Newton-
Wellesley Hospital was my summer job. And
| also was a waitress on Long Island. When
my mother took in parentsof LaSalle College
studentswho camefor graduationsand things,
she put the money in alittle shoe box on her
shelf in her closet. She was determined to
makeit possiblefor meto goto college, and |
appreciate that.

Mr. Clark: Did your brother and sister go to
college?

Mrs. Dolliver: My brother graduated from
Bowdoin College in Maine, an excellent
school, old school.

Ms. McK eehan: Did you makealot of friends
in college?

Mrs. Dolliver: Well, I met Jm. It was my
delayed adolescence. It wasjust to be enjoyed.
| couldn’t believe it that my parents were
paying, and it was al right for me to enjoy
life.

Mr. Clark: Tell us how you met Jim.

Mrs. Dolliver: He was tall, dark, and
handsome. Need | say more? | think it was
my roommate who introduced me because he
was working at the time on the campus radio
station introducing classical music. So, | met
him and went out with him. As| say, he was
tall, dark, and handsome.
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Mr. Clark: And you were married in the
Congregational Churchin...

Mrs. Dalliver: In Auburndale, yes.

Mr. Clark: Wasthisbeforeyou graduated or
after?

Mrs. Dolliver: Well, it was my last year.
When we wanted to get married, he came up
and spoke to my parents the old-fashioned
way, and they said it was all right. So | was
married in the local church, and we had the
reception at home in the living room. It was
very small and modest, but | had my
roommate and agood friend from school. And
his family came up. It was very nice, quiet,
low key.

Mr. Clark: Other than Jim, did you establish
friendships at Swarthmore that are still warm
today?

Mrs. Dolliver: My friend Beth, the girl who
cameto thewedding, shewasadear friend of
mine. At Passover time, | would go to her
room. Shewas Jewish and married aVirginia
gentleman; and | do mean all of that social
connotation. Beth wasinterested in dramaand
in college productions. At that time, W. H.
Auden was a professor, a visiting professor,
and she was in “The Ascent of F6,” which
wasaplay that he collaborated on. | remember
seeing Beth and was so thrilled. She went to
Y ale Drama School and awayswasinterested
in theater. In the last few years, they visited
us out here while we were in this house. But
she contracted cancer and died. Her husband
wrote and said, “ Thank you for your support,”
because | had written so much that he really
knew me. Our own oldest daughter is called
Beth because of my friend Beth Ash.

Mr. Clark: What did you think of Jim’sidea
of coming out to Seattle?

Mrs. Dolliver: | was kicked out of Girl
Scouts, for heaven's sake, so | had serious
misgivings about that. We drove across the
country, staying in ratty motels that were
scruffy asall get out. Thefirst day wegot into
Port Angeles, because Jim was going to bein
the Park Service for a summer job, he took
me to Red Wing Boots Company and bought
me a pair of hiking boots. And we walked
eleven and one-half miles up the Elwha Trall
to get to hisfirst station, which wasthe Elwha
Ranger Station. So it was quite a shift and a
shock. | had to learn to bake bread because all
we had was awood-and-coal stove.

Mr. Clark: You lived in the ranger station?

Mrs. Dolliver: Yes, we did, along with the
upstairs population of pack rats who danced
acrossthewirethat crossed theroom, and one
fell into bed with us. | shouldn’'t be
melodramatic. It was a mouse. But, still, it
alarmed me, and we always had to hang all
our clothing on that wire diagonally acrossthe
room because if they fell, theoretically, they
would fall on the floor. But after it fell onto
the bed, | kept saying to Jim, “Y ou sleep by
thewall or the other side of the bed,” because
| was afraid it might happen again.

Mr. Clark: How waslifein Seattle? Y ouwere
there for three years.

Mrs. Dolliver: We were in aweekend house
that was built by that speed-reading, exercise,
see-without-glasses woman, who couldn’t
afford to live in her own weekend house. So,
we lived in it and had two children there. It
was one bedroom. | borrowed a doll crib so
that James, our first son, would have a place
to sleep. Beth had acrib in our bedroom. The
house was just tiny. When we showered in
the morning this baby would be blinking
himself awake becausethe spray of the shower
splashed on hisface.



SUMMATIONS

91

Mr. Clark: Didyou havean active social life
in Seattle?

Mrs. Dolliver: Well, having the children,
having a young family, was all | could
manage. | enjoyed it.

Mr. Clark: Youfirstlivedin Sesattle, and then
you moved to Port Angeles. How was Port
Angeles?

Mrs. Dolliver: Port Angeleswasvery friendly
and open. They didn’t care what you did. It
was who you were—and | don’t mean a
relationship sort of way—»but just how
interesting wereyou asaperson. | grantyou |
was able to join the A.A.U.W., which was a
great way of being active and meeting people.

Mr. Clark: How about Everett?

Mrs. Dalliver: It' safactory town. Everybody
worked at the paper mill, and that was about
it.

Mr. Clark: Did you make many friends in
Everett?

Mrs. Dolliver: | dways had friends. | mean
my kind of friends.

Mr. Clark: You went from Everett to
Washington, D.C. How did you like that?

Mrs. Dolliver: Well, | thought that was great
because it meant we're not going to live in
Port Angeles for the rest of our lives. And |
had thought that might be happening. Then
wewent to D.C., inthe dayswhen Watergate
was only the name of a place instead of a
synonym for scandal. We went to Watergate
concerts, and the honeysuckle wasin the air.
It was lovely. They had Steve Lawrence
singing, till in uniform, and so we had that
as an outlet. We would buy ice cream cones

on the way back to the car, and Peter, who
was the youngest at that time, would fall
asleep in my arms.

Ms. McK eehan: So you would have liked to
stay in Washington, D.C.?

Mrs. Dolliver: It was there that | started my
research writing for another author, Francis
Russell, who wrote for American Heritage. |
assisted him with a book called The French
and Indian Wars. | did researchinthe Library
of Congress. That was a happy, happy time. |
would pack alunch, driveinto the Library of
Congress, forget to eat my lunch, and just bury
myself in these marvelous stories.

Later on, when | was teaching down in
Centralia and over at South Puget Sound
Community College, | could teach knowingly
about the techniques of writing the research
paper because | had doneit. | had participated.
| even got a credit in Francis's French and
Indian War series. | mean one among many,
of course, but every bit counts. So it was part
of my credentials. | could write. | had written.
| knew how to do it. And | could encourage
and infect other people with the great
enthusiasm | had for writing.

Mr. Clark: Do you continue to do research?

Mrs. Dolliver: No, but | have been writing.
I've written articles. | wrote for the
Washington Evening Sar in D.C. when we
were living back there. | thought it was
interesting that in the grade school our children
were going to, if they had any of the staff
injured or sick, we parents would be called
onto substitutein the kitchen. And we cooked
what our kids liked. So | decided to draft an
articleonit, and thefirst thing | knew about it
| was being called by the peoplewho wereal
fluttery down at the grade school. They said,
“There’s a man here from the Washington
Evening Sar, and apparently you' ve written
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an article, and they want to take some
pictures.” So | went down, and it was fun.

Mr. Clark: In Olympia, have you worked as
a research assistant the way you were doing
inD.C.?

Mrs. Dalliver: No. No, because | began to
write for myself, not doing research, but
writing. | used to think when | was telling a
story to a neighbor, why am | talking to a
neighbor?1 should goinsdeand writeit down.
Sell it.

Mr. Clark: Wonderful. How have you
responded to Jim’s political activities?

Mrs. Dolliver: Wdll, it was fun. In away I,
too, was involved just a tiny, tiny bit. When
Evans was supposed to be writing the
Thanksgiving Proclamation, which is
published everywhere, not read anywhere, but
it’ spublished, Jim asked me, “ Could you write
a proclamation?” And so | did, and | sent it
in. Dale Turner, who was a Congregational
minister at the time, wrote a letter to Evans
saying that most of these proclamations are
dime-a-dozen stuff, but theonel had written—
| mean, he didn’t know it was I—meant
something real. So | was happy about that.

Mr. Clark: Jm was working for a member
of Congress when you were in Washington,
D.C?

Mrs. Dolliver: Westland. Yes.

Mr. Clark: Did he come home every night
and tell you all about politics?

Mrs. Dolliver: No. Leave business at the
office. | had enough to do with my young
family.

Mr. Clark: Whenyouleft Washington, D.C.,

you came to Olympia. Did you come to this
house?

Mrs. Dolliver: Yes, because those were the
days when nobody was going to rent a house
to somebody who has four children. That
would be improbable, so we looked around,
and we thought this house is big enough to
have a place for each person to go and have a
bit of privacy. It had enough bedrooms, sowe
bought it. Thank goodness we did, because
we couldn’'t afford to buy it now.

Mr. Clark: You vebeen herefor many years,
then?

Mrs. Dolliver: Thirty years. Over thirty years,
because Keith wasjust ababy when we came.
Jim came here because he had to run Evans
campaign and was hisadministrative assistant.
In fact, when we came, this house had been
owned by an anesthesiologist out at the
hospital, and he had let the oil run out of the
furnace; so al the plumbing was cracked and
broken. The plumberslived withusfor asolid
month as they repaired all that. When they
came, they always turned the water off. | got
to be very good friends, happily, with the
people next door, who invited me over early
inthemorning, and | could stay all day. They
had some children about our children’s ages,
too. We sept in sleeping bags on the rug in
front of the fireplace. It was difficult, but it
was an adventure.

As | say, they kicked me out of Girl
Scouts. Boy, have | learned since. | could
handle anything, but when we were sleeping
in front of the fire and all, and there weren't
all thefast food restaurantsthat there are now,
it was touch and go. The children could buy
their lunches at the school, so they ate a hot
meal. We couldn’t produce it for them.

Mr. Clark: How long did you teach at
Centraia?
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Mrs. Dolliver: We were part-timers. It's
obvious | quit too soon. Now, everybody is
saying, “Pay part-timerswhat they’ reworth.”
| left too soon, though I enjoyed it. | drove
down to Centraliaor out to South Puget Sound
Community College, and | really enjoyed
teaching. I did.

Mr. Clark: Wereyou teaching composition?

Mrs. Dolliver: English 101 and 102,
occasionally, or techniques of writing the
research paper. | knew how to do it.

Ms. M cK eehan: Wereyou teaching oneclass
or afull load?

Mrs. Dolliver: Never. They don't pay part-
timersfor carrying afull load, but | certainly
got al the classes that started at 8 o’ clock in
themorning. | taught every day, but just aclass
or two aday, so | was part time.

Ms. McKeehan: Butyou likedit. You didn’'t
get discouraged by the students who couldn’t
write?

Mrs. Dolliver: Oh, no. | had students for
whom English was a second language, and |
got sothrilled at the opportunity because they
wanted to be there at community college.
Their parentsweren’t paying; they were doing
it themselves. Ex-loggers, ex-truck drivers,
many peoplewho could no longer do physical
work—they had to learn to use the brain, the
mind—and | thought they were so exciting.
Of course, | believe anybody can be a writer
if you want to.

| hadn’t taken any education courses, but
| knew | could encourage students to write. |
felt very secure. The president of the faculty
said, “What do you hope to do?’ as he
interviewed abatch of us. “What do you think
you should be doing by teaching? And |
answered, “| want to make an alert mind and

atender heart.” | thought that was the goal.

Mr. Clark: Did that attitude serve you well
at South Puget Sound?

Mrs. Dalliver: Oh, yes.

Mr. Clark: Was there a difference between
the two colleges?

Mrs. Dolliver: There seemed to be more—
thisisnot adown-putting remark—ablue collar
workers who wanted to escape blue collar
activities when they came to South Puget
Sound. | gave them the best education | could.
| gavethem asmuch of aSwarthmoreeducation
as anything. | gave them opportunities, and |
had standards and kept to those standards. |
heard all the sad stories about absences. All
theexcuses. | didn’t givewhat they now regard
as sort of promissory notes. | wastough. They
used to call me“Nails’ Dolliver.

Mr. Clark: Wonderful.

Mrs. Dolliver: But | wasn't ashamed. After |
had fallen down the stairs and had to be led
around—I mean, | was just incapable—ex-
students would come up to me in the
supermarket and say, “You don’t remember
me, but | took your English class, andit’sdone
this” And they told about going to four-year
colleges and on into careers. They knew me,
and | looked pathetic because of the accident.
But they wanted to thank me. They identified
themselves and said, “You made such a
differencefor me.” That isthe nicest accolade
any teacher could have.

Mr. Clark: That must have been very
gratifying. Were you doing a lot of writing
during those years?

Mrs. Dolliver: | did one article for Good
Housekeeping.
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Mr. Clark: What was the article about?

Mrs. Dolliver: It was titled “We're the
Lucky ones!” [Good Housekeeping,
December 1969] and was about our adoption
of Jennifer when she wasfive months of age.
We had earlier takenin afew foster children,
just to keep my hand init, because | liked it;
| knew how to be a mother. That article got
me one fan letter from a girl who was not
out of high school who said, “I'm so glad |
read your article. You made me believe in
grownups.”

We had seen a commercia on the need
for homesfor children who had special needs
or were not the “Gerber” baby that adoptive
parentswere supposedly looking for. | looked
atitand saidto Jim, “We could do that. Where
shall we go?’

Andhesad, “Wdll, D.SH.S., downtown.”
| took Keith, who wasthen just four yearsold,
and wewent. A social worker interviewed me,
and | said, “I’m interested in responding to
this apparent need for homes for children of
mixed racial heritage.”

She perked up and brightened and said,
“Let meget somerecords,” and began writing
down my background and noting our Situation.
| wasn't just looking for a“ Gerber” baby. She
could tell. Then | took Keith to have a drink
from adrinking fountain. By then, heavens, |
was pretty old. | was over forty. She wanted
to seethat | could handleit. But | picked Keith
up and held him up to the drinking fountain.
Shethought, “When | saw you dothat, | knew
you could.”

So | was rushed along, and pretty soon it
al came true. | wanted to adopt, and | even
testified at a hearing about social workers
resistance to the idea of cross-racial
placements. They felt if you're going to be
identified asblack, or adifferent background,
legally and socially, you had best be placed
with the race with which you would be
identified. But | testified against that. | said

love—everyone needsit; everyonewantsit; |
haveit to give; and | am not filling unfulfilled
needs. | havefour children. That’ swonderful,
but | would like to go on doing what | know
how to do, and | thought | could.

Mr. Clark: Did you get alot of response on
the Good Housekeeping article?

Mrs. Dolliver: Yes. | took Jennie with meto
beon TV somewhere, | think it was Cleveland.
She sat beside me in the studio audience. She
watched the monitor, and she said, “Mommy,
TV, Mommy,” which was disarming. All our
expenses were paid.

Ms. McK eehan: How long after thisdid you
adopt the second child?

Mrs. Dolliver: Well, three years after Jennie
we got Nancy. Jim had some meeting he was
going toin Sesttle. That wasatimewhen there
was agood deal of unrest in Seattle, and they
were going to demonstrate on thefreeway, and
so | ran over to aneighbor who lived a block
away and said, “I wonder if | can ask areal
favor? Jim can’t take me, but we're getting
our next adoptive child. Could you drive me
up?’ She never even turned a hair. She said,
“Wait ‘til 1 change,” and rushed up and
changed into something easy to drivein. So
we went up and got Nancy and brought her
home. She was three months old. That was
quite a big day, not just for us but for Jim
because the governor was out of state, and it
was an anxious time for people. But we
managed very nicely.

Mr. Clark: Tell us about how your other
children reacted to all of this.

Mrs. Dolliver: Well, Jameswas one who put
up the argument. He said, “Why do you want
to get ababy?Wedon’'t have another dog yet.”
We had just lost our family dog. Then some
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kid at Evergreen was guarding someelectronic
equipment, and into hissleeping bag crept this
littledog. And hethought, “ Oh, shejust wants
to betaken care of.” He heard that our family
was agood possibility, and so he brought her,
and so we got Ginger. | told James, | said,
“Well, we have another dog, now can | get
the baby?’

It was fairly casua in those days. Now
you go to a college and take a course on
whether you shall or shall not become a
mother. In my day, which was eons ago, you
had children, if you were blessed, or you
didn’t. But you didn’'t have to go and take a
college courseto find out whether you should.
| was lucky enough to be able to stay home
and beafull-time mother. That isn’t an option
for women today, not many. “What do you
do?’ istheprimary conversational opener; and
woe be unto those who say, “I’m a mother,”
as though that were enough of an answer.

Mr. Clark: IsRobert Frost still your favorite
poet?

Mrs. Dolliver: Emily Dickinson. Emily
Dickinson.

Mr. Clark: | read someplacethat you collect
Northwest art?

Mrs. Dalliver: Look around.

Mr. Clark: Who is your favorite Northwest
artist?

Mrs. Dolliver: | think Paul Havas. The big
onein the other room—you'’ Il just gasp when
you see it. It's S0 stunning, so engrossing.

Mr. Clark: Do you read much fiction?
Mrs. Dolliver: Not really, but I'm very

interested in nonfiction. | even read the
Sunday Supplement, which is where

recently | saw that great article by Muller
on what’ s happened to the Sabbath. He had
written abook on whatever happened to the
Sabbath, or the rhythm of activity and then
reverence and rest. | just ordered it acouple
of days ago from the downtown Fireside
Bookstore.

I’mvery struck by theideathat there could
be an alternating rhythm between “activity,
worth and doing” and then that other
mysterious state which is “being.” | used to
think that “to do” was the only thing that
counted. After | fell down stairs and lay in
bed for three weeks, because that’ s how long
the coma lasted, | learned that the most
important verb—and averbisaliving word—
isnot “todo” but “tobe.” Sol’mreally helped
by anything that addresses that.

Ms. M cK eehan: Y ou’ ve goneto church most
of your life?

Mrs. Dolliver: Well, | was married in the
Congregational Church and went to
Swarthmore, which is a coed Quaker school.
But I’'m ready to move on to amoreintimate,
personal way of reaching for what lieswithin
usall, and that istheinner light. It saysagreat
deal to me.

Mr. Clark: You ve mentioned several times
your accident. Maybe you couldfill usinina
little more detail. Thiswastwo or three years

ago?

Mrs. Dolliver: It was about five years ago
because, first, Jm had his stroke; | believe
thedate of that isJanuary 2, 1993. At any rate,
after that | turned my life over to him. | did
everything. | managed the books; paid the
bills; drove him everywhere, including to
conferences; kept up the house; did
everything. | was Doing instead of Being.

| couldn’t resign; there was no desk where
| could turn in aresignation. So | fell down
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stairs—not voluntarily; but sometimes the
subconscious mind dictates and insists on
being recognized and dealt with. | think that
somehow that must have transpired, and so |
got my rest—threeweeksin acoma. Then for
two years we had a horrible experience with
caretakers. | was very unhappy with them. |
did not think they cared about me, only my
money. All | wasgood for at that poor broken
stage was | could write checks.

Then, what | call my Christmas angel
came, Maimie [Mamie Masson|, who is out
in the kitchen now. Well, she was one who
dared touch me. She is a physical therapist,
an educated R.N., and she hasdone psychiatric
nursing. She can do anything.

Ms. M cK eehan: How did you find her?

Mrs. Dolliver: Asl say, shewasaChristmas
angel. When sheregistered at this place—an
employment agency—they took alook at her
resume and told her, “Goodness you could
earn so much more money.” She said, “Have
| asked about money?| want to go somewhere
where I’ [l be needed.” They sent her to us.

She came out and looked at me and saw a
terrified, intimidated person. She could see
that something was horribly wrong. | mean
beyond the closed-head brain traumaand the
broken wrists. She dared touch me. Sheloved
me. That is something a caretaker is not paid
to do; but Maimielovesand shewantsto help.
She felt she could. Every bit of progress has
been because of Maimi€e' sencouragement and
touching. She believed in me; she wasin my
corner.

Mr. Clark: Let’ stalk alittle more about your
hobby of printing, about your Wentletrap
Press. You and Susan were talking about it.
Tell us how you chose the name.

Mrs. Dolliver: Well, because shells are a'so
my hobby. What better field of terminol ogy—

shells? The wentletrap isfound off the coasts
of New Zealand and Austraia. It sagradually
staircased sort of ashell—you know, onethen
another, upper, upper, upper. The pattern of
the shell morphology to me is a wonderful
parable. It explains my motto of “upward and
onward.” So, when | took up my next hobby—
printing, letterpress printing—I called it that.

Ms. McK eehan: How did you get interested
in printing?

Mrs. Dolliver: James and Peter, who
graduated from Evergreen, called up one day
and said, “Mother, there is a course this
summer that can teach you printing, and then
you could print your own poetry.”

And | thought, what a delight, and so |
went out and took |etterpress printing. When
| first called on the phone to seeif it was still
open, | said, “I’'m not very good with my
hands. I’'m like thelily of thefield. | knit not,
neither do | spin.”

But she said, “Have you ever met me?”’

And | said, “No.”

And she said, “When you see me, you'll
understand why I’m asking.”

When | went to see her in thefirst class, |
discovered she had had a printing accident in
her young life and that her hand had been
caught in a press and mangled from the
forearm down. When she was in the hospital
being repaired, her husband bought her a set
of primer crayons so she could practice using
her left hand. She managed. | don’t mean
managed: she was a printer. So if she could
doit, then | could doit. | was patient, | had a
good eye, and | had something to say.

Ms. McKeehan: How did your sons know
thiswould be right for you?

Mrs. Dolliver: Well, they knew | wrote and
sold poetry, and what a wonderful step it
would be to print my own. If you print, you
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can give poems to anyone who wants them.
Likethat little poem “Harper,” whichisjust a
guatrain, but that | gaveto one of my students
one time who was going through ahard time.
| said, “I have a good word for you. Thisis
one of what | call my refrigerator poems. Put
it on your refrigerator so you can let your eye
fall onit and stay the course.”

Ms. McKeehan: So did you print a lot and
give away alot?

Mrs. Dolliver: Oh, yes. If anybody said, “1’d
like a copy of that,” | said, “Just give me a
week.”

Then | made chat books. The little chat
book hereiscalled “Night Sailing.” That isa
tour deforce becauseit iscolor printing—the
titles and the end papers are dark blue. They
haveto bedonewith infinite care and patience.
You set it up, and set the title separately
because different inksare needed. | sold these
little chat books down at the Fireside
Bookstore when Coke Funkhauser had it.

| called one “Night Sailing” because |
thought these are not happy, easy Hallmark
stuff. Nobody will likethese. Well, at that time
| was on the Commission for the Humanities.
Karen Munro had proposed me as a
commissioner. Ralph Munro saw “Night
Sailing” and said, “Karen would really like
that, I'msure.” | said, “Nobody will likethese.
They’'re so dark and threatening.”

Ms. McKeehan: So did he give it to Karen,
and did she like it?

Mrs. Dolliver: Yes, of course.

Ms. M cK eehan: Would you pleaseread this?

Mrs. Dolliver: Well, if you can bear it. My
voiceisnot...

Mr. Clark: Oh, you're holding up very well.
Mrs. Dolliver: Okay.

The church is not the place
Where questions may be asked.
Though words may be supplied

With which avoid is masked.

A heretic may stand and visit
The faithful cry to suffering and early death.
Forbidden question.

Why the outcast’ s starving
Gnaws the question like a bone.
His answer that he lives with none
But not alone.

Mr. Clark: Thank you. Y ou served for severa
years, | believe, with the Washington
Commission for the Humanities?

Mrs. Dalliver: Two terms.

Mr. Clark: Did you find that work
challenging?

Mrs. Dolliver: Oh, yes. | lovedit. | loved it.
It was a bit, a part of being in on some of the
shaping of the society.

Mr. Clark: Have you thought about writing
more magazine articles?

Mrs. Dolliver: It' shard for me to write now.
| would liketo writeaprosework on“coming
tolife” becausethat iswhat | know something
about. | could have died at the bottom of the

stairs.
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Danid J. Evans
(April 29, 1999)

Mr. Clark: Dan, can you recall for us how
you first met Jim Dolliver?

Governor Evans: Well, wewere both active,
but independently, in the Republican Party.
He had served as administrative assistant to
Jack Westland and then went into the private
practice of law in Snohomish County, ran for
prosecutor, and lost in what was then a pretty
heavily Democratic county. In the meantime,
| was getting involved politically and ran for
the Legidlature; and | don’t remember exactly
what year, but it was shortly after that that we
first met as young Republican activists.

It wasredlly inthe 1963 legidlative session
that we asked Jim to serve as the caucus
attorney for the Republican Party inthe House
of Representatives. | was the leader of the
House Republicans at that time, so | played a
major rolein getting Jim to come and to work
with us. That was afascinating session of the
Legislature because it was the one in which
we formed a coalition with seven Democrats.
Between the forty-eight Republicans and
seven Democrats, we elected one of those
seven Democrats as speaker, tipping over John
O'Brien, who had served for along time. That
set in motion, as you might guess, a very
contentious, always interesting, and exciting
session of the Legidature; and Jim played a
very big role asstrategist and attorney. Hewas
called the attorney, but he was, in many
respects, much more—a chief of staff and
strategist.

Mr. Clark: And later you appointed him chief
of staff when you became governor?

Governor Evans: Yes.

Mr. Clark: Beforethat, hewasthe campaign
manager, wasn't he?

Governor Evans. He certainly was. That
campaign started in a very interesting way.
Wehad finished thelegidative sessionin 1963
in the early spring. | had gone back to my
engineering practice and was happily engaged
in catching up on what | had not been doing
the last few monthswhen | got acall from an
Associated Press writer named Sally Ryan.
Sheasked me, “What' sthisabout a‘ Draft Dan
Evans committee?’ | just laughed, and | said,
“Draft Dan Evans for what?’ She said, “For
governor,” and | said, “Oh, you gotta be
kidding.”

It turned out that it was a group down in
Cowlitz County headed by Herb Hadley, who
had served for two years as a member of the
Legislature and was an enthusiast. He and
severa other Republicansgathered downthere
and thought that it would be a swell idea to
run me for governor. So, over coffee one
morning, they initiated the“ Draft Dan Evans’
idea. It got some press, but what it did was
trigger my getting together with asmall group
of advisors to serioudly look at that and say,
“Well, it's May of 1963. We're ayear and a
half away from the election. Does this make
sense?’

As| remember, the peoplethat | gathered
together included Joel Pritchard and Slade
Gorton—both of whom were very active
supporters and colleagues and had played
rolesin the House and the legidlative session
just concluded—and Jim Dolliver, plus
several others. | don’'t remember just how
many. We talked this over, and it was Joel
Pritchard who said, “1f you really want to run
for governor, what you should doisinvite 200
of your best friendsto a 7 o’ clock breakfast
and tell them in the invitation you are going
to ask them for money and see if anybody
shows up.” It was good advice. | said, “How
about 7:307" And he said, “No, 7 o’ clock.
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Make it tough because you want to know who
your friendsreally are.” It turned out to be an
immensealy successful breakfast. Inthose days,
money wasn't as important asit is now. We
asked everybody for $50. As it turned out,
from that, plus another breakfast which we
had shortly afterwards for those who weren't
invited to thefirst one and got kind of unhappy
becausethey didn’t know what was going on,
we raised $10,000. That wasto run—and did
run—the campaign for the next six or seven
monthsuntil wereally got up into acampaign
organization.

| asked JJm—I had immense trust in his
judgment and his political skills, and we had
worked very closely together in that session—
| asked him if he would take the job as
campaign manager. He said yes. One of the
first things we did is go to a friend of mine
who had an automobile business and ask him
for support. He said, “Look, | can do better
than money. Go out in my used car lot and
find acar that you think is okay, and you can
borrow the car for as long as you need it.”
Little did he know we would borrow that car,
and wewould bring it back with almost 70,000
more miles than when we started.

Jmand | got in that car and began atour
of the state, well, a number of tours of the
state. We would go out for about aweek at a
time, and we would visit every small town.
We would stop by every weekly newspaper.
We would hit every radio station. We would
gotoasmall town and look for the antenna of
the radio station, and we would find it, and
usually there was only one person in there.
They said, “Y ou’'re doing what?’

And | said, “I’m running for governor.”

They said, “Oh. But the election is next
year.” But, amost aways, they said, “Okay,
let’sdo aninterview.” Frequently they would
say, “I don’'t even know what questions to

Jim would say, “I can supply the
guestions.” And so Jim would writethem out.

We had quite a thing going, but it was a
marvel ous experience in many respects. We
had time to build organizations. We had
legislative friends from our House caucus in
virtually every county of the state, and they
were very helpful in building a campaign
organization. And it was marvelous for Jim
and me to spend time in a car together and
talk about hiking and mountain climbing and
things we were both interested in.

He was an extraordinarily well-read
person. He has a huge library. | seldom ran
acrossabook, during thetime |l wasgovernor,
that | didn’t mention to Jim and find that he'd
already read it. He would frequently give me
booksto read that he thought were particularly
impressive. So it wasamarvel oussix or seven
months of just building that base because we
started with no name familiarity and no
support among those who were talked about
as candidates for governor. Then we
graduated—wejust outlasted therest of them.
That wasour first realy extended get-together,
and | couldn’t have picked anybody better.

Mr. Clark: Jim has told us about a one-day
drive from Colville, down from Spokane, to
Y akima, to Tacoma.

Governor Evans. Yes. A one-day, cross-state
trip with a half a dozen stops.

Mr. Clark: | have wondered since then what
you guys talked about.

Governor Evans. Yes, we just talked about
everything. Some of it was on campaign
strategy, but usually it was more on thingswe
liked to do or were interested in, books that
we had read, and that sort of thing, or hikes
we had been on.

Mr. Clark: Did you hike together?

Governor Evans: Not very often. Wedid talk
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about hikes and every once and awhile we
would get out together. Jim had first come to
thisstate asaranger at Olympic National Park;
and of course, that turned out to be hisfavorite
hiking ground and mine aswell. | cameto it
from being a Boy Scout at Camp Parsons on
Hood Canal. | had started hiking in the
Olympicsin about 1940 and have been doing
it ever since. SO, between the two of us, we
had covered virtually every trail and climbed
almost every mountain in the Olympics. We
would exchange ideas and placesto go. That
was great.

Mr. Clark: Jim referred to the campaign
committee, of which he was chairman, asthe
Chinese Communists, because, he said, they
were always arguing with each other. What
was your observation of the committee’s
work?

Governor Evans: Infact, wehad afond name
for it. Somebody, | don’t know who, picked it
and called it the DEGOHT group, which was
the Dan Evans Group of Heavy Thinkers. In
reality, it was, you know, the people | had
mentioned early on—Joel Pritchard and Slade
Gorton and Joel’s older brother, Frank
Pritchard, and Jim and Mary Ellen McCaffree,
and Helen Rasmussen, and John Haydon, who
came from the Marine Digest and who was
really more of aDemocrat than a Republican.
He gave us some important insights into
Democratic placeswhere we could gain some
strength. My wife Nancy’ s brother, Bill Bell,
was one of the group, and thesewere al very
strong, very able people both politically and
intheir own profession or line of work. When
we got together as a committee, there was no
lack of ideas and certainly no lack of
expression of ideas. | am not sure | would use
quite the same term that Jim did, but he was
certainly right in saying that there was a lot
of—it’s not necessarily disagreement—but a
lot of talk and argument about best strategy

and how to do things. We were later joined
by Gummie Johnson, who became chairman
of the party, and Bill Jacobs, who was my
chief of staff both as governor after Jim left
and as United States Senator. All of these
people played an extraordinary role. It was
one of thefinest campaign committees, | think,
one of the strongest that’s ever been
assembled. And it was a classic campaign.

It started, as| said, with six monthsof Jim
and me laying the groundwork; and we came
perilously closeto ending the campaign early
in 1964 because of something | said to the
committee. | said, “L ook, | will runashard as
| can, put every ounce of strength and every
minute of every day that | can into the
campaign; but I do not have any personal
money to put into the campaign; and we will
not go into debt, ever.” So we got to January
or February, and I'll never forget a meeting
when | said, “Look, we arejust out of money,
and we can’t go very much longer.”

We had two young fellowswho had taken
on thejob asthe advertising agency, and they
said, “Okay, we'll doit for nothing for awhile.
We think thisisworth doing.”

Fortunately, within that week, we got the
first really big campaign donation from one
of the distinguished businessmen in Seattle,
and that really helped. It was $500 or
something, but that was big money for us. But
more importantly, it sort of ratified what we
were doing. His willingness to step forward
led to some others' willingness, and we got
through that crisis. But there were a lot of
times when we wondered which way to go
next. Jim was always a very stabilizing,
important influencein keeping usontrack and
keeping us focused on what we were trying
to accomplish.

Mr. Clark: It's remarkable that the two of
you found so much in common. Jim putsalot
of weight on mattersof identity. Heidentifies
himself as a person from lowa, from the
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Dolliver family, a Republican—a T. R.
Republican, an Abraham Lincoln Republican,
and aMethodist. Y ou found this compatible?

Governor Evans. Oh, indeed, because| think
we were from different places but from the
sameroots of identity. I’ ve alwayshad avery
strong feeling of family identity. My
grandfather served in the second and third
sessions of the Washington Legislature as a
state senator from Spokane. Interestingly
enough, he served as a colleague of Senator
Gandy from Spokane who was Joe Gandy’s
father, and Joe Gandy ultimately turned up as
one of the candidates for governor during the
same time | ran as a Republican. So, the
generations keep coming back, but | think that
family and place and identity help determine
the kind of person you are and what’s
important. Jim and I, when | was governor, |
never once felt uncomfortable about being
gone and leaving the state to Jim. | just knew
wewould think alike. He could have aseasily
been governor as|.

Mr. Clark: Did you ever encourage him to
run?

Governor Evans: | think he ran once for
prosecutor and was defeated, and he never
mentioned really wanting to run for partisan
political office. He probably, secretly, would
have had someinterest; but hedidn’t voiceit.
He came from a political family. Both his
father and his granduncle or his grandfather
served in the Congress, and | think he would
have liked to serve eventualy in Congress
himself.

Mr. Clark: Hecertainly doesn’t mind running
for election, or reelection.

Governor Evans. No, that’sright.

Mr. Clark: Sort of enjoysit, too.

Governor Evans: Yes. And, of course, that
whole element of hisappointment to the court
was one where | got very upset at the
Washington State Bar Association and the
American Bar Association and their ranking
people for the federal bench. | had proposed
to make him a District Court federal judge,
and Scoop Jackson called me and said, “ Gee,
I’m sorry governor, | can't put his name
forward because the bar association has said
he was not qualified.” | just really blew up at
that point.

Mr. Clark: We were talking a couple of
weeks ago about the disturbances in the late
'60s and ’ 70s, and he told us how you, with
someone from the State Patrol, would spend
alot of time walking and talking around the
Central District. Can you remember anything
that Dolliver did during that time?

Governor Evans: Well, his wisdom was
really extraordinary. He could pick up on
crisesand problems, and hisadvicewasreally
alwaysto try to find some way to cool things
off—to engage in conversation rather than to
stonewall those who were protesting. Of
course, in those days, there were a lot of
protests, and they were on every conceivable
thing. It was the beginning of the
environmental movement. It was sort of the
culmination of alot of the movements starting
with the voting rights bill of 1965, which had
been preceded by all of thecivil rightsactions
inthe South, and now they had spread to other
elements of the civil rights movement in our
state, and the Vietnamese War, all of which
led to aperiod of really extraordinary turmoil.
But | always thought extraordinary interest.

| spent a lot of time both in the urban
centers of our cities and also on college and
university campuses. A lot of that was with
Jim'’s push or advice, and he would spend a
considerable amount of time on college
campuses. It was agood way to find out what
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was going on—talking to students, listening
to students, more than anything else. And,
frankly, | found myself increasingly, astime
went on, agreeing with students that we were
engaged in awar that was both immoral and
“unwinnable.” Sowehad some sympathy with
what studentsweretrying totell their elders—
sometimesin fairly outrageous ways.

Jim with his good advice was always
saying, “Here’'s an opportunity.” He was
heavy during that time on meeting with the
young and with people from the minority
communities. That’ swhat we ended up doing,
and | think that it was areal help in keeping
us from at least having the blowups of the
proportionsthey hadin other citiesin America
and certainly on college campuses.

Mr. Clark: He told us of one day when a
group of protesters raided your office and
seizedit. He apparently defused avery volatile
situation. Do you remember that day?

Governor Evans: Oh, yes. Hewasvery good
at pulling the leadership aside and saying, in
essence, “What are you doing? Don’'t make
an enemy out of someone who wants to be a
friend.” They finaly would realize that they
were protesting against someone who really
was pretty much on their sidein termsof what
they weretryingto achieve. That really helped.

Wealso had sessionsthat he played avery
important rolein when wetried to break down
thebarriersfor minorities, particularly young
black apprentices, to get into apprenticeship
programs. The unions are just impossibly
rigid. Infact, it wasthe old-time guild system
almost where you had to be the son of an
electrician to get into the electricians' union
or the son of a plumber to get into the
plumbers’ union. The apprenticeship
programs were very much confined to white
mal e apprentices. We ended up pushing hard
for opening those to minority applicants and
had two sessions in the governor’s office

where Jim and | and maybe one or two others
who were there from the administration, but
with probably a dozen labor union leaders
from the craft unions, and we were
determined.

Jmand | had talked about what to do, and
wejust started the negotiations and kept them
going. We started about three o'clock one
afternoon. We went through, we had a short
break for dinner, came back, and went ’til
about three in the morning, still with no
solution. When it was apparent that people had
gotten to the point where they were so groggy
they couldn’t work anymore, Jim and | got
together, and his advice was bring them back
again tomorrow. Let’'s keep going. We live
here. They don’t. So we did. Brought them
back the next day and worked, and it was not
until about two o’ clock the next morning that
wefinally got to apoint where they agreed to
accept thefirst apprentice minoritiesinto their
apprenticeship programs.

It was not violent. It was confrontational
only to the extent there were wide differences
of opinion, but it was just that constant
negotiating and constantly pushing toward
somekind of solution. Jim wasjust marvelous
at that sort of thing and played a very
important rolein getting it done.

Mr. Clark: Did Jim ever discuss with you
his plan to adopt children from racial minority
groups?

Governor Evans: No. He didn't discuss it
beforehand but, of course, et me know when
he decided to do it. | think it came from alot
of things, certainly from his and my
experience with many elements of the
minority community during the broader civil
rights movement. Jim’ sthoughtswere aways
about the practical ways of actually
implementing what you were trying to
achieve—and that wasequal opportunity. And
| think that combined with his strong
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Methodist religious upbringing caused himto
say, “Wecan't just talk about it.” And heand
Barbara decided to do it.

One measure of his belief in people was
that he never locked his front door. He said,
“No, I’'m not going to lock my front door. I’ ve
got neighbors, and I’ve got trust.” Asfar as|
know, no one ever abused thefact, and | don’t
know whether he still does; but all during that
period of time and al during the time that |
wasgovernor, asfar as| know, he awayskept
his front door open or at least unlocked.

Mr. Clark: Were you and he close socially?

Governor Evans: Well, yes. At Christmas,
Jm played Santa Claus. We would have a
Christmas party for the children of all of the
department heads and the governor’ sstaff over
at the mansion; and Jm was the traditional
SantaClaus. Infact, onetime one of hisyoung
daughters, one of his adopted daughters,
looked up and said, “You're Daddy, aren’t
you?’ Hereally had a tough time convincing
her that hereally was Santa Claus, not Daddy .

We would get together. We would either
go there, or they would come to our placefor
dinners, usually with other friends.
Conversation was awaysterrific. Those were
marvelous times, but just being governor
didn't allow for awholelot of dack for family
and friend gatherings.

Mr. Clark: He hastold usrepeatedly that he
is not an especialy social person. He is a
family person, but not a social person, so he
doesn’t talk much about dinner parties.

Governor Evans. Barbara was a very good
cook. Shewould just turn out some marvelous
meals. These partieswere alwayskind of low
key, with good friends. | think we are both
very much alike. | think that | much prefer a
small dinner party with good friendsto all of
the big events, and especially stand-up

cocktail parties, which are an abomination as
far as | am concerned. But you end up over
theyearshaving to goto an awful lot of them.

Mr. Clark: | remember him as a really
impressive speaker. | heard him speak several
timesin Seattle.

Governor Evans: He was an impressive
speaker for a number of reasons. He had a
great speaking voice, and he had a presence
at the rostrum, and he had just an incredible
mind full of things he had read and the things
he had learned. Evenin an off-the-cuff speech,
he could bring some remarkabl e background
material to mind. He had the ability to recall
that and to use it. Yes, he was a very
impressive speaker.

Mr. Clark: Jim told us that you never liked
to speak from prepared text. Y ou spoke from
notes and learned to do it very well. Did he
use prepared text?

Governor Evans: | don't remember that he
did, and | think he also spoke from notes.
Although as time has gone on, | have more
and more tended to try to prepare atext, even
though | may not use it exactly as | give it;
but | found that the one good thing about a
prepared text, especialy in politics, is that it
makes it easier for the press. They are more
likely to use what you are saying than if they
have to do the work of keeping good notes or
of transcribing their tapes and that sort of
thing. Thefact that | did not use prepared texts
very often probably kept me from getting the
maximum benefit from ideasthat | wanted to
get across.

But | did use prepared texts on thingsthat
wereof real consequenceor in speecheswhere
you wanted to make very sure precisely what
you got across. The speech in Port Angeles
whereweread out the John Birch Society from
the party was very carefully put together, and
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it was awritten text which | kept to because |
wanted to make darn sure | said exactly what
| meant and very precisely.

Mr. Clark: | wish | had heard that speech.
Wish | had been there.

Governor Evans. I've had lots of speeches
where | have seen peoplefall asleep; but I've
only had one speech where people have
deliberately gotten up in the middle and
walked out. This was the speech where that
occurred. So it was sort of the watershed for
the party and the watershed in many respects
that created the division that lasted during all
the time | was governor.

Ms. M cK eehan: Have you been wishing that
you could read out the current right-wing
Republicans?

Governor Evans: Well, the question is,
“Havel gotten old enough and wise enough?’
The old John Birch Society speech, which |
re-read not long ago, wasn’t so much reading
them out of the party as saying these are the
things that | thought were beyond the pale—
the beliefs and the ideas and the stands that
were outside the framework of a broadly-
based Republican Party. Soweweren't realy
reading people out as much aswewere saying
these are the kinds of things that are outside
the bounds.

| think the samethingistruetoday. | think
the Republican Party, with its insistence on
abortion asamajor stand, they have created a
horrible schism. We better think of some
different and better waysto approach what is,
you know, kind of a fundamental issue. A
broadly-based political party in this country
isn’'t going to go very far by being both
insistent and narrow on that issue.

Mr. Clark: Jm says that your strength as
governor came in large measure from your

ability to control the agenda.

Governor Evans: This committee, the
DEGOHT committee, and the campaign staff
really put together the proposals that we had
for governing. We thought it was important
during that campaign not only to be against
the current administration, but to have apretty
coherent set of proposals of thingswewanted
to accomplish. But it was couched intheterms
of the campaign; and eventually someone
came up with the title “Blueprint for
Progress.” We knew we had a good slogan
when Governor Rosellini started to use the
term “Blueprint for Progress’ in aderogatory
manner. He helped intensify the focus on the
Blueprint. In the latter part of the campaign,
we put out on about a weekly basis the five
different elements of the Blueprint for
Progress, and each one had six or seven bills
or proposals in it. It al added up to about
thirty-five pointsin the Blueprint for Progress,
and these were the things that we said | was
going to do.

When | was elected, we set about putting
all of those into bill form. We actually
presented the Blueprint for Progressin thefirst
session of the Legislature. We didn't get all,
but we got a significant proportion in a
L egislature that was controlled, both houses,
by the Democrats. We found that you could
set the agenda.

Inthefirst place, I’ ve alwaysbeen agreat
fan, like Jim, of Teddy Roosevelt. His belief
that the presidency was a bully pulpit was
exactly what | felt. | found very quickly that
the governorship wasaplace whereyou could
sound off with a much louder trumpet. That
you redly did have control—not control of
the press, because nobody does—but you had
alot bigger voiceto expresswhat you wanted
in the press. When that’ s combined with a set
of proposals that are explicit, you do set the
agenda; and that creates the arena within
whichal egidatureworks. Asl say, wedidn’'t
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win on all of them, but we sure decided what
they were going to talk about.

That led to other sessions where,
ultimately, tax reform wasthefocal point, and
the Legidlature didn’t go off talking about
something else. | still look back and wonder
how intheworld wedid it—getting two-thirds
of both houses, including a majority of
Republicans, twice to vote for an income tax
and getit ontheballot. It represented thefocus
onwhat | had proposed. So setting the agenda
was important.

Jim was a great fan of constitutional
revision. We figured that putting a rewritten
congtitution in front of the people would be
almost impossible to sell because it was all
wrapped up in the problems of incometax and
tax reform. So, Jim, I’ m sure, wasthe onewho
came up withtheidea, “Well, let’ sgive them
about eight or ten or however many separate
articles to vote on.” And | said, “Well, gee,
you can't do that. They might not accept all
of them, and then where would you be?’
That’ swhen he set out to put together really a
super combination. We did have a
constitutional convention commissionto help
work on it, but Jim wasthe real guiding light
of that. It was all written in a way that
regardless of what combinationswere chosen,
the resulting constitution would be coherent.
That took some real work to do, and that was
Jm Dolliver’ sbaby. But we could not get the
Legidature to put it on the ballot. Montana
changed its constitution during that time and
simplifieditimmensely. Alaskacameinto the
Union with one of the simplest, most
straightforward, best constitutions that you
could find. Wewanted to cut about four-fifths
of our constitution and get it back to what a
constitution should be, which is a basic
statement of rights and responsibilities. As |
say, Jm played an important role both with
his enthusiasm for doing it and then the
cleverness with which he helped to put
together this proposal.

| think we just missed the time. It was a
short window for constitutional reform, and
then it sort of closed. | don't know whether
any elements would have passed. | think that
therewould have been agood chanceto shrink
the constitution back to what it ought to be
instead of this loaded kind of thing that we
have now that requires about four or five
amendments every biennial session.

Ms. McK eehan: Besides setting an agenda,
you have to be willing to use political capital
to achieve it. Did Jim influence what areas
you chose to fight hard on?

Governor Evans: Yes, we talked regularly
and extensively about issues. Hewas not only
achief of staff but alobbyist for those things
he thought wereimportant. We had some great
conversations and would bring in other
department heads and staff to go over some
of them.

He, like I, was interested in the
environment, and again, | don’t recall
precisely how we decided to do it, but Jim
unquestionably played a key role in the
decision to really focus on the environment
in 1970. Remember, the first Earth Day was
in April of 1970. Wewerethereayear before
when we thought, “Well, gee, what if we call
a special session of the Legidature and just
focuson environmental issues?’ Fortunately,
that was just at the time the Washington
Environmental Council had been formed, and
so there was an institutional focal point now
for al of theenvironmental interests. Herewas
one umbrella organization that we could talk
to.

So we called together athree-day meeting
at Crystal Mountain in the fall of 1969 and
brought together probably eight or ten leaders
of the Washington Environmental Council,
half a dozen department heads who had
environmental concernsin their departments,
and probably seven or eight legidativeleaders.
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We met for three days, and Jim was the key
person on that.

Wedidn't do anything more sophisticated
than talk about all the issues people were
interested in and ultimately write them down
on ablackboard. Weended up with about fifty,
plus or minus, of the issues that someone in
that group thought were really important. Of
course, probably most came from the
environmental representatives. | said at the
end, “ Okay, why don’t each of you writedown
thefivethat you think are the most important.
Thenwe' Il go down thelist. Number one, hold
up your hand if it’son your list.”

We just wrote down the votes. As |
remember, | would call them out, and Jimwas
writing them down on the blackboard. It was
interesting because six issues jumped out
having considerably more support than any
of the rest. So | said to the Environmental
Council, “If we put these six proposals up as
bills, and | call a special session of the
Legidature, will you agreeto lay off al these
others until the next regular session? Let's
focus on these six.” They agreed. | told the
department heads, “Now, you be helpful and
do what is necessary to get these proposals
into bill form.” And then ask the legidative
leaders if they would give them priority for
hearing and for that sort of thing. That whole
idea, | think, of bringing them together was
Jm's.

We did call a specia session that lasted
thirty-two days. Five out of the six bills
passed, and the sixth one, the shorelines
management bill, passed by initiative. It was
a spectacularly successful session and one of
the rare ones in my memory where even the
press after the Legislature went home said,
“That was a swell session.”

Then toward the end of the time | was
governor, Jim and | really got together on
shoreline management. And again, it was
Jm’'sidea. Hecameinoneday and said, “ Y ou
know they’ve got the ocean beaches of

Olympic National Park, but then thereisagap
between the ocean strip of the Olympic
National Park and the Makah Indian
Reservation and Lake Ozette, which sits out
there, and ishalf inthe ocean strip of the park
and half outside. Why don’t we do something
to make a proposal to encompass al of Lake
Ozette and all the remaining ocean strip up to
the Makah Indian Reservation in Olympic
National Park?’

| said, “ Gee, that’ saterrificidea.” But, of
course, we had no power to doit. That was a
federal task. So | called the staff member who
was the head of our environmental office,
Elliot Marks, who is now the longtime head
of the Washington Nature Conservancy, and
we got the maps and the ownerships and drew
out, really just the three of us, kind of drew
out where we thought the boundaries ought
tobe. | think it wasJimwho said, “Now, let’s
go clear up to the mountain ridges behind the
ocean, so that we can maintain all the view
corridor.”

That wasapretty big chunk, and wefound
there were about six or seven major
ownerships. Thebig timber companiesowned
most of that land, and the state owned some,
but not much of it. We drew all the maps and
then called the landowners in for a meeting.
Welaid out what we were thinking. They just
died. “Youcan'tdothat.” They just had aheck
of atime. We said, “We think thisis a good
proposal, but what do you propose?’ Of
course, both Jim and | knew that we had asked
for awholelot and that we could get by with
alot lessand still winthe game. They were so
shocked by how much they were going to have
to give up that they voluntarily cameback with
aproposal that was pretty ample, saying, “We
can live with this.”

So we went to Scoop Jackson and to Don
Bonker and made this proposal. They put it
in. Don Bonker got cold feet after alittlewhile
because some property owners who lived on
L ake Ozette, or had property on Lake Ozette,
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really hollered about the fact that they were
going to get enclosed in apark. So he kind of
backed off, but Scoop didn’t. He kept pushing,
and we got it during that year—thelast year |
was governor it became law. That’'s a grezt,
marvelous permanent legacy that really came
directly out of Jim’'s concern for Olympic
National Park and hisbrain working overtime
figuring out how we could do something.

Mr. Clark: That’'s one of my favorite places
in the world, and that’ s a marvelous story.

Ms. M cK eehan: Why did you decideto make
him ajudge, and what kind of judge do you
think he was?

Governor Evans: He was ready. He had
served ten years as chief of staff. | think he
felt ready to makeachange. Hewasinterested
in the judiciary, and he indicated his
willingnessto serve. | hated like heck to lose
him, you know; we were so close that the
thought of not having him right there was a
little difficult. But | just knew from working
with him aslong as| had that he would make
an extraordinary judge.

Thefirst opportunity wasto put his name
forward for a District Court judge on the
federal bench. That’ swhen we got word back
from the American Bar Association that he
was declared “not qualified” because, they
said, “He has not been a sitting judge or has
not practiced law inthelast tenyearsor so.” |
thought to myself, “Not practiced law, my
God! He' spracticed something that isso much
moreimportant, and he has so many attributes
that would make him a judge.” In the first
place, intellectually, he would have been in
thetop one percent of judgesthat | had known.
He had the compassion and the understanding
to make agood judge and a thoughtful judge.
So | wasreally upset when | got the call from
Scoop Jackson saying, “I just can’'t put his
name forward.”

Well, then some months later, and it
wasn't very long, it waswithin ayear, Justice
Finley dropped dead very suddenly. He was
on the Washington State Supreme Court, so
there was a vacancy; and just after the
appropriate few days of mourning for him, |
asked Jm, | said, “Jim, would youliketo serve
on the Supreme Court?’

And hesaid, “Yes, | would.”

About that time, | got acall from the State
Bar Association saying, “Well, now, there's
a vacancy on the Supreme Court. We'd like
to present some names.”

| said, “Don’'t bother.” | said, “1 know who
I’m going to appoint, and | don’'t need your
advice.” | just went ahead and appointed Jim,
and he made an extraordinary judge.

He was unquestionably, during the
twenty-three years he was on the bench, the
intellectual leader of the court. Hisideas and
his arguments were well-crafted. He had
strong opinions and feelings about the
constitution and what it said and how it was
to be interpreted that sometimes put him in
the minority; but | am confident that he,
probably more than any other single justice,
swung people to his side and helped create
majorities on issues just by the force of his
argument. He was, | think, an extraordinary
judge.

Mr. Clark: At the time you appointed him,
you told somebody that he was going to be
the “people sjudge.” What did you mean by
that?

Governor Evans: Well, his breadth of
experience and what he had been engaged in
for ten years as chief of staff, coupled with
his other experiences before that, 1 thought,
made him alot broader in his experience and
his viewpoint than someone who had been
sitting on the bench for an equal length of time
who sees only those who come before the
bench in dispute on something. Jim’s
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experience had just been broader, and | think
better, and that made him a more
understanding judge—one who would see
things from the perspective of the peoplewho
were going to be affected by his decisions.
o, | think, his experience made him awhole
lot better judge.

| had never felt that just picking Supreme
Court judges from those who were already
Sitting on asuperior court or lower court bench
made any sense. Sure, there were some good
judges, and | did appoint somewho camefrom
those lower benches; but | alwaysfelt that the
court was better off to have someonewho had
broader experiencesand different experiences.

Ms. M cK eehan: Did the bar association ever
agree with you?

Governor Evans: | never asked them. | think
sure, astime went on, they recognized that he
was an extraordinary judge. They’ regoing to
have an award ceremony and recognize him
for hisexcellence on the bench. Sothey finally
cametorealizeit; but it' s one of those things
where he had to proveit. | had no questionin
my mind that he would prove it amply.

Mr. Clark: Did the newspapers react in any
way to your appointment?

Governor Evans: | think that they were
generally pretty favorable becausethe political
reporters, especialy, who had beenfollowing
our administration were very respectful of
Jm’s abilities. He was very open and would
always respond to their questions and
concerns and was always helpful at getting
them in to see mewhen they needed to have a
special story or aquestion answered.

Ms. McKeehan: Did he tell you his theory
about the games that you played at the press
conferences?

Governor Evans: Well, of course, |
thoroughly enjoyed the press conferences. It's
always a challenge to work on it. | don’t
remember what he would have...

Ms. McKeehan: When the press would try
to catch you and you would not let the press
catch you...

Governor Evans. Oh, yes, and | enjoyed it.
Y ou know, one of the first thingsthat | asked
my press secretary when | first got into office
was, “When will | have a press conference?’
| said, “How about once aweek?’

And he said, “Wéll, one of the problems
is that”—an interesting comment because it
reflects the difference between then and
now—"We have morning newspapers and
afternoon newspapers. If you have a press
conferencein the afternoon, then the morning
newspapersget all of the headline. If you have
it in the morning, the afternoon newspapers
get it.”

| said, “1 guess maybe we better have two
aweek—onein the morning and then two days
later one in the afternoon.”

We finally decided that that probably
made good sense, but during the legidlative
session that wasn't enough. So we ended up
with three aweek, and then every time | went
someplace, | would always have a press
conference. Sometimesit would be besidethe
planewith oneweekly newspaper guy and one
radio station in a small town. We would
sometimes, then, end up with maybe half a
dozen press conferencesaday. | counted them
upwhen | left office, and | had had 1,200 press
conferencesin twelveyears. Thiscame about
with no more planning than | just described.
And it turned out to be a huge advantage
because the press never had to wait very long
to get answers. And in those days, there were
more regular reporters assigned to Olympia
and covering state government than there are
today.
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Ms. McKeehan: So, did you educate them
by talking to them that much?

Governor Evans: Well, | hope so, but
certainly |1 had my opportunities; and Jim's
right—a lot of times they wanted to ask
guestions| didn’t want to answer. They’ d ask
themagaininadifferent way, andit wasreally
kind of fun.

| would usually start a press conference
with an announcement of some kind because
weaways had astory wewanted to get across,
and some of the times it was just an
announcement of an appointment to some
office, or something like that. But most of the
time, it was really an announcement of some
policy or some kind of thing that we were
going to propose, and you hoped that you
would get the press asking questions about
that. If they strayed alittle, | would try to get
them back to the original story that we were
trying to get across. But it was fun.

Dan Evanswasgovernor of Washington Sate
from 1965 to 1977. He served as president of
The Evergreen Sate College from 1977 to
1983. He was a United States Senator from
1983 to 1989. He is currently chairman of
Daniel J. Evans Associates, Seattle.

James M. Dolliver
(April 30, 1999)

Mr. Clark: | would like to ask you anumber
of questions about atypical day in the life of
ajustice of the State Supreme Court. Y ou can
elaborate on anything you like; let’ swalk you
through atypical day, if therewassuch athing
asatypical day.

Justice Dolliver: I'm not sure there was a
typical day.

Mr. Clark: I’'m sure there wasn't.

Justice Dolliver: But let’'s take an ordinary
day. | would arrive at work about 8 am. I'm
talking about prior to my having a stroke.

Mr. Clark: Let’ sgo back to what timeyou’'d
get up in the morning.

Justice Dolliver: Well, | think it’sfair to say
I’m not a morning person. | don't like
mornings. | much prefer staying up late. |
stayed up until midnight every night. | would
get up about 7 or 7:30 am. and usually try to
get into the office about 8 am.

Mr. Clark: Did you have breakfast? Did you
read newspapers at home before you went?

Justice Dolliver: | would read the TNT, the
Tacoma paper. | would read the Wall Street
Journal and the Seattle Post-Intelligencer in
the morning.

At the office | would go through the mail,
both official mail, on which some action was
required, and the other mail. | would do some
dictation. | am a person who never learned
how to use the dictating machine. | never
could, and | would haveto dictate faceto face.
Fortunately, Joan Dolman, my administrative
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assistant, was able to take shorthand.

| would try to have some conversation
with my law clerks, not a directed
conversation, necessarily; but “Wherearewe?
What'sgoing on?’ If it wereacourt day, at 9
o’ clock I would go down, and we would hear
cases—two cases in the morning and two
cases in the afternoon. They would be
anywhere from, typically twenty minutes to
half an hour on each side. Then the judges
would go into the conference room where we
would discuss the cases. If case X were
assigned to me, | would have my law clerk
write a prehearing memorandum on case X,
whichwould bedistributed to all the members
of the court.

| would usually take the weekend to read
the briefs and get up to speed on what the
briefs had to say. | would sometimes discuss
the case with my law clerks. If it were acase
of mine, | would indicate that they were going
to work on the case, and | would indicate the
position | would like to have taken.

Andthereareother kinds of administrative
duties that the court has to go through. We
have hearings on cases coming up from the
lower courts—the Court of Appeals and
sometimes the Superior Court—and we have
to decide whether we will hear them. That
takes up a certain amount of time. Then we
are the rule-making body for al the courtsin
the state. We will have to debate those rules
and whether we are going to adopt them.
Usualy, | would spend a certain amount of
timeinthe afternoon trying toread, if | could.
We do a tremendous amount of reading on
the Supreme Court.

Mr. Clark: Doing research for your reports?

Justice Dolliver: If it's a case in which you
have particular interest, yes, you will engage
in alot of independent research. Before my
illness, | wasfairly adept at that. But mainly,
my law clerks did the research for me. My

administrativ assistant did the typing and
checked the citations and checked the case. |
tried to write so what | said could be
understood. | used Joan Dolman as my
checkpoint. | figured if she could
understand—she had beentrained in thiskind
of thing—it must be all right. If she could
understand what | was trying to say, | would
let it go through.

Therewerecertainlittle crossesthat | had.
| couldn’t abide splitinfinitives, for example,
and theterm “that” or any other indeterminate
pronoun tended to drive me up the wall. |
absolutely would not have any footnotes of
any kind. | was absolutely against them. |
didn’t stop my colleagues from using
footnotes; but, at least in my office, we never
used footnotes. | was of the belief that, if it
wasimportant enough to say, it wasimportant
enough to say in the heart of the text, not
relegated to a footnote. Besides, who knows
what valueto put into afootnote? | don’t. The
courts never said.

Oncel wasableto figure out how theword
processor worked, of course, | could shift
pages, paragraphs, and sentences around and
typeitinas| saw fit.

| would suppose out of all the cases we
have about half the cases| did independently.
About a quarter of the cases, | suspect, |
worked with the law clerks. The additional
cases would be written by the law clerk. |
would, of course, review them. | would read
them carefully, make any corrections| thought
were appropriate, and then send them on to
Joan. | felt areal responsibility for every case
that was assigned to me.

| don’t want to mislead you. Asfar asthe
prehearing memorandawere concerned, it was
my feeling that these, as much as anything
else, were tools for instruction and that |
should let my law clerkswrite the prehearing
memorandaasthey saw fit. On occasion, they
would talk to me, and | would have some
suggestions. Most of the time, the prehearing
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memorandum would be their work alone.
Usualy, probably ninety-five percent of the
time, | would agree with them. | would base
that upon not only my own feeling on the
particular case, but my belief astowhat position
the other members of the court would take.

Every judge likes to get a majority.
Nobody likes to write opinions that don’t get
amajority. I’m no different than every other
judge. There would be occasions—rare, but
it would happen—when my law clerkswould
takeaposition which | knew absolutely would
not conform to the views of the other members
of the court. In that case, | would take an
opposite view and tell them that the view |
took was one that would be consistent with
the other members of the court.

| would leave, | suppose, between 5:30 and
6 p.m. When | was chief justice, there was a
certain amount of administrativework that had
to be done, so that would take more time.

Mr. Clark: How about lunch? Didyou eat in
or out?

Justice Dolliver: Unless| had alunch out or
a particular kind of lunch appointment, |
would go home and have lunch.

Mr. Clark: Y ouwereamember of the Rotary
Club. Did you go to their meeting once a
week?

Justice Dolliver: Yes, | did. | can’t say that |
had one hundred percent attendance, but |
went to most of the meetings. | still do, asa
matter of fact. The ordinary run-of-the-course
meal | would eat at home.

Ms. McKeehan: Was your wife at home
when you would go home for lunch?

Justice Dolliver: She was at home, but |
would generally make it myself. It would be
asandwich or something like that and aglass

of milk. But | just liked coming home. | liked
the companionship. | liked being here. This
is my haven, so to speak. Fortunately, | was
able to get a house that was close to the
Temple of Justice. | very rarely ate in the
lunchroom over at the Capitol. In fact, | can
probably count on the fingers of one hand the
number of times| ate over there. | would come
home because it seemed to me that that break
in the day was good for you.

Mr. Clark: Didyoutakearest after lunch, or
did you go right back to work?

Justice Dolliver: | would go right back to
work, but being here at home, | suppose, was
rest enough. | would listen to music and have
abook | was reading. Just the idea of coming
home, being home, me and my wife—on
occasion she would have something for me,
but much of the time | simply prepared my
own lunch. | didn’'t like the idea of being at
the office and eating a sandwich at a desk. |
have donethat since | becameill. But when |
wasingood health, | would go homefor lunch.

Mr. Clark: Back inthoseyearsyou must have
had what was amost a stunning amount of
energy. Joan told me one time that you drove
from Missouri back to Olympia with just a
couple of hoursrest.

Justice Dolliver: Well, | think | did have a
lot of energy. | have always been a somewhat
energetic sort of person. | liked to drive. What
might seem to other people as alot of work,
to me was fun. | enjoyed what | was doing. |
think you'reright that | had alot of energy. |
was able to focus that on my work. It seems
to me that the work is much more satisfying
if you can work at it intensely.

Ms. M cK eehan: Could you turn off thinking
about work most of the time when you came
home?
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JusticeDalliver: | really could. | learned that
from my father, | think. Except for the
weekendswhen | would read the briefs, when
| came home, that was it. | didn’t talk about
the cases. | didn’'t worry about them. | would
sometimeswritethe casesin my head as| took
the dog for awalk, and that kind of thing; but
sofar asbeing overwhelmed by my job, | tried
not to do that. | tried not to bring my work
home with me.

Ms. McKeehan: What was it like to work
with asmall group of justiceslikethat, where
you had the same people, some of them year
after year after year?

Justice Dolliver: Well, actually it worked out
fairly well. Wedidn’t necessarily make social
connections, but we were good friends in the
sense that we saw each other every day and
we talked to each other. We all came from
different kinds of backgrounds. We had come
from different law schools. But we didn’'t go
through the rather formal process which the
United States Supreme Court goesthrough of
shaking everyone' s hand thefirst thing in the
morning.

We didn't do that, but we did talk to each
other, and in between cases we took arecess
and we'd go in and have some refreshments
and we' d chat back and forth on anything but
the law or the case which was being argued.
We' d talk about, just like anyone else would
talk about, thingsthat were coming up. Talked
alot about politics. Although we had agreed
as judges to be nonpartisans, al of us came
on with some political background. All of us
had a consuming interest in politics—
Democratic or Republican. Not that we were
going to do anything about it, but we did talk
alot about it.

You soon get to take a measure of the
person fairly well, and | have to say in al
honesty you becomevery fond of personsthat
work with you. To give an example, Justice

Horowitz, who was on the court in the late
1970s and sat right across from me. We sat
by seniority. His arguments were excellent,
and the admiration | felt for this man was
unlimited because of the keenness of hismind
and the elegance of his arguments.

After awhile you don’t necessarily know
what a person is going to say, but you are
going to have an idea of whether that person’s
argument is a good argument or a bad
argument. Whether you will accept the
argument easily, or whether you will be
critical of theargument. Actually, thecourtis
asmall group—nine people—and there' slots
of chances to form cliques and to get along
badly with another person. But my experience
waswedidn’t do that. Wetended to get along
fairly well.

Ms. M cK eehan: Did some people make jokes
and try to smooth things over if there were
fights over cases?

Justice Dolliver: Well, we had afairly easy-
going court in the sense we didn't get into
many fights. | have been told that previous
courts had lots of table pounding. | know |
got mad oneday. Thiswasearly in my career.
| had been writing these—what | thought
were—nbrilliant dissents and not getting
anybody to signthem, and | whacked my hand
down on the table and said, “Why don’t you
people ever follow me? 1 know I'mright, but
| can’t seem to get any votes.” Or something
like that. That was avery foolish statement.

We all tried to get our work done as the
most important thing we had to do. Get the
casesout. Thereisacertain amount of pressure
put on each member by the chief justice to
get hisor her work out.

Ms. McKeehan: When you were the chief
justice, how would you go about getting the
other justices to get their work done?
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Justice Dolliver: Well, what we would do
is—I suppose shame is the word that comes
quickly to mind. You see, we're till a very
closed group, and these things are not made
public. Judge X, for example, doesn’t get his
cases out. Why, there’s no public record of
Judge X’s slowness. It's simply within the
court. Every month we go through all the cases
inthecourt, and we' Il find out who haswritten
a case and who has dissented. Who has
affirmed. And that’s all written down for us.
If there is a case in which somebody has not
come through with their opinion or come
through with their dissent or assigned it one
way or the other, that will be a matter going
around the table. There will be a certain
amount of, | suppose, peer pressure exerted
on the recalcitrant one.

So we're sort of a self-correcting group.
Thusfar, at least, the court has refused—and
| think properly so—to make its inner
workings a matter of public discussion. If a
certainjudgeisgoingto beasow judge, why,
he' sgoing to suffer with his peersrather than
with the public generally.

Ms. McKeehan: Who set up that record-
keeping system so everybody knows where
everybody ison every case? Did you do that?

Justice Dolliver: No, that was there. It's
progressed over the years, but it was there
when | camethere. | think within recent years
we have become more and more aware of who
is behind and who is ahead. So we can ask
judge so and so, “When are you going to come
up with your opinion?’ “Well, next week, in
ten days, or whatever thetimeisto be.” And,
if amonth passed and the judge till has not
come through, the pressure will really be on
him. And, if after a certain time, ajudge is
writing a dissent, let’s say, and there are
already five votes for the mgjority, and the
judge who was going to write the dissent
simply doesn’t write it for whatever reason,

then we can vote as a court—it’s happened
very rarely—tolet the case go out asitiswith
five signatures.

| personally had areputation, | think, for
getting my work done quickly and on time. |
was very dependable in that way. The last
thing you want to do as a judge, it seems to
me, isto get on the wrong side of your peers.
And if you don’'t get your work out, that’s
where you are going to find yourself.

Ms. McKeehan: One time you said that
managing asmall group waslike managing a
bag full of cats, which | thought was quite a
description.

Justice Dolliver: Well, there’' s some truth to
that, particularly on the court. If you look at
us, why, we all have massive egos, and we're
all elected statewide, and we're al different.
The only thing that’s common iswe all have
to be members of the bar. But it is like
managing a bunch of cats because each one
of your fellow justices will al believe they
can do things differently. They can do things
better.

But when | used the analogy of a bag full
of cats, I’'m not sure managing is quite the
phrase you would use when you talk about
the other members of the Supreme Court. We
don’'t manage each other. We try to keep
ourselves headed in acertain direction getting
the opinions written and maintaining our
relationshipswith the bar association and with
other judges’ associations.

We are the ones in this state who make
therulesof court, and we haveto decide what
are the appropriate rules of court. Whether it
should be a rule of court or it should be
something else. Then we haveto vote onthem.
In the process we work with the bar
association, and we have our own rules
committee. | suppose as far as the outside
world is concerned, there is nothing more
important really than setting the rules which
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the bar and other judges must go by.

Ms. McKeehan: Other than judges, how
much did you socialize with the staff and the
interns during the workday?

Justice Dolliver: Well, we socialized in a
business sense, | suppose, and every onceand
awhile we would have a party of some kind
in the chief’ s conferenceroom or in the foyer
to which everyone would be invited. We
would have an annual potluck at Thanksgiving
time. Somebody would always make certain
that each judge and the members of the staff
would have an opportunity to contribute to
needy causes—Salvation Army-type causes.
| think it is fair to say that the interchange
between staff and judgeswasvery close, very
informal. Again, it tended to pretty much be
during the business day. When the day was
over, we tended not to socialize with each
other.

Mr. Clark: Did you do any regular exercise?

Justice Dolliver: | was amember of the*Y”
then. We played racquetball. | would get up
early in the morning once aweek, at least, to
play racquetball. | was a fairly good
racquetball player.

Ms. McKeehan: Who did you play with?

Justice Dolliver: The person | played most
with was Coriless Hanson, a Methodist
minister. And | played with Justice Bill
Williams; he was very good. Sometimes we
would play in the afternoon after work or,
sometimes, say 2 or 3 0’ clock.

Mr. Clark: Wasdinner sort of aformal affair?
Justice Dolliver: Dinner was formal, |

suppose. We sat down, and the kids came to
thetable. We had atablecloth. We had silver,

and | served. Wetried to keep the conversation
as dinner conversation, if we could, and not
sometimes slip into a more vulgar kind of
conversation.

Ms. McKeehan: Did you talk about politics
with your kids?

Justice Dolliver: Somewhat, although | have
to confess, they do not have the interest in
politicsthat | had. As| have said, one of the
real differences between my life experience
in growing up and my children’s life
experience in growing up was this absolute
reliance upon institutions—in this case, a
political party—which | had growing up and
which was something that was absolutely
foreign to them. They can’t understand my
absolute loyalty to a particular party.

Ms. M cK eehan: What about current events?
Did they listen to the news?

Justice Dolliver: Oh, yes. Welistened to the
news, and we took the Sunday New York
Timesin thosedays, until | finally got tired of
it. Then wetook the Tacomapaper. Wedidn't
take the Daily Olympian. | got mad at them.
They put too much of their editorial policy in
their newslines, so | quit taking them. So we
talked about current events somewhat. You
probably better ask themwhat wereally talked
about because | smply can’t remember.
Both my wife and | went to the same
school together. We were fairly educated
people, and many times we would talk about
things of particular interest to us—adult
matters and books. Talked alot about books.
We did not look at television during dinner.
That was considered not the thing to do.

Mr. Clark: Didyou often help your sonsand
daughters with their homework?

JusticeDalliver: | never did. Thissoundsodd
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now, but in my yearsat high school and junior
high, | never did any homework, never; and |
got pretty good gradesto show for it. | haven't
answered your question. They had homework,
but asaregular thing, | didn’t work with them
on their homework because, in my opinion,
homework was not something that you
needed.

Mr. Clark: Did you let them watch TV after
dinner?

JusticeDolliver: Yes. They were pretty much
their own bosses after dinner. If they had
homework, | would ask them, “Do you have
any homework?’ If they would say, “Y es, we
do,” I would say, “Let’s do that first.” They
usually would. A lot of nights | did alot of
public speaking, and | went out alot of nights
for the Boy Scouts, for the Republican Party,
for thisand for that, and | was gone alot.

Mr. Clark: You must have been gone more
than you were at home after dinner?

Justice Dolliver: | expect | was. | had afull,
full schedule. That was the way | thought a
man should be. | know my father, during the
years | was growing up, would spend alot of
time in various places speaking. | belonged
tolotsof organizationsthat would take up your
time—the Boy Scouts, the Methodist Church,
for example, the Republican Party. | was in
some demand just ssimply as a public speaker
to various places before various groups—
sometimes service clubs, sometimes other
groups. So, | was gone a lot. In fact, | may
have been gone too much. | just don’t know.
My children would be a better judge of that
than | would.

Ms. McKeehan: But they haven't told you
that you were gone too much?

Justice Dolliver: No.

Mr. Clark: Y ouweregoing out frequently at
night and coming home late. You said you
were alate-night person. How much sleep did
you get?

Justice Dalliver: Usually six or seven hours
wasenough for me. Onatypical night, | would
not get to bed until midnight. If | get in bed
before that, | do some reading in bed—not to
put myself to sleep, but simply because it is
interesting reading.

Mr. Clark: Before midnight, a nightcap
maybe?

Justice Dolliver: Yes.

Mr. Clark: You said that you didn’t have a
drink until you were forty-three.

Justice Dolliver: Yes. | was finadly able to
persuade myself that prohibition was a bad
idea. It's one thing for a person individually
to decide whether they will or will not drink;
but it is something else for the government to
tell you whether you can or cannot. Thismay
apply to other things, but it certainly applied
to alcoholic beverages. And | discovered that
just because you had a drink every once and
awhiledidn’t necessarily mean that you would
go over the edge and become an alcohalic. |
suppose | was as influenced as much as
anything by my absolute abhorrence of the
idea of prohibition.

The Methodist Church has changed its
attitude markedly on the subject. It used to be
that you couldn’t be a Methodist minister or
hold a position of authority within the church
if you drank, but they got rid of that. They
have no prohibition against a person having a
drink. John Wesley, the founder of
Methodism, he liked his Madeira.

Ms. M cK eehan: When you started drinking,
did your wife start, too?
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Justice Dolliver: We both did, yes.

Mr. Clark: | would like to ask you some
guestions now about your stroke, if that’s
okay. Did you have warning signs or
Symptoms?

Justice Dolliver: Well, | may have.
Mr. Clark: Dizziness, visual problems?

Justice Dolliver: I can tell you how it
happened. | was sitting on the sofaright here
that Susan’ ssitting on, and Barbarawastaking
down the Christmas tree which was over in
thefar corner. | wasfeeling fine. That morning
| had fallen out of bed, and | put my hand
over on the reading table and it slipped, or at
least | thought it had slipped. | went to the
floor. That may have been a sign. | don’t
know.

Later that morning when | was sitting on
the sofa, | got up and said, “Excuse me, Bob
[his nickname for his wife], | have to go to
the bathroom.” | went to the bathroom, and
al of a sudden, paralysis—best word that |
can use. Finaly, | found | couldn’t stand up
and went to the ground. | didn’t realize what
was happening. | didn’'t hurt. There was no
pain, and finally Barbara came in. By that
time, | wasreally laid out on the floor.

Mr. Clark: Did you lose consciousness?

Justice Dolliver: | did. She found me, and |
lost consciousness at that point and didn’t
regain consciousnessuntil | wasinthe hospital
up at Capital Medical Center.

Mr. Clark: What went on between the time
you hit the floor and the time you got some
treatment in the hospital ?

Justice Dolliver: Well, it was some time in
the morning when | had the stroke; and |

suppose it was some time that evening that |
regained consciousness in the hospital. They
were sitting there, and they had all sorts of
various heart monitors on me. | still didn’t
realize what had happened.

Mr. Clark: Was it in the middle of any
particularly strenuous, stressful time?

Justice Dolliver: No. No more than usual. It
just happened. | had high blood pressure. |
knew that and I should have done something
about it, but | didn’'t. My father had had a
stroke, a series of strokes—but none quite as
violent as the one | had, which was a
completely incapacitating kind of stroke. For
awhilethere, | couldn’'t talk. They fed mevia
tube. It was not until | got up to St. Peter
Hospital and they started the rehabilitation, |
finally got off the tube and was able to eat
some solid food again. The particular kind of
paralysis | had, which was back here at the
base of the skull, left most people unable to
swallow. | think they were quite surprised that
| was able to come back as much as| did.

Mr. Clark: Could you communicate at al?

Justice Dolliver: | could speak somewhat and
sort of grunt. When | was up at Capital
Medical Center, they asked meif | wanted to
have a tube put into my stomach, and | said,
“No.” Sothey put one down my throat, which
| found very uncomfortable. Then | got
transferred to St. Peter. At that time, they put
atubedirectly into my stomach. By that time,
| had lost a good deal of weight. As far as
hurting, | never had any moment of pain at
all.

Now, did I haveforewarning? The biggest
warning | had I ignored—that was high blood
pressure. | was having blood pressure over
200, which was way too high.

Ms. McKeehan: Why did you ignoreit?
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Justice Dolliver: Well, | don’t know.

Mr. Clark: Wasthis close to the campaign?
Justice Dolliver: No.

Mr. Clark: What year was this?

Justice Dolliver: Infact, | had just finished a
campaign. It was in January of 1993.

Mr. Clark: The campaign of 1992, then?

Justice Dalliver: Thecampaign of 1992. | had
gone through that.

Mr. Clark: You had just finished that. You
were just escaping...

Justice Dolliver: We had been on acruise—
my wife and | and two of our kids and their
wives had gone on a Caribbean cruise. Of
course, | was grumping about theideaof going
on acruise. | thought that was aterrible idea.
Well, it turned out that | loved every minute
of it. Had agreat time. So | had afairly relaxed
kind of life.

Thetermwasgoing to startin afew days.
| think this happened on Monday, and the
court was going to start the next week. So they
had to get meswornin. Apparently, | wasable
to raise my hand and mutter something that |
can’t remember. The only thing | remember
isthat | had a series of very distinct dreams.
The last dream was a dream where, believe it
or not, | wrote music, and | was out
campaigning for Bill Clinton, of all people.
When | related this dream to friends,
somebody asked me if campaigning for
Clinton had been a near-death experience. |
said, “No. It wasjust a nightmare!”

| never suffered any pain during theentire
experience. | can't say enough for the people
up at St. Peter that were working on the
rehabilitation and trying to make me better.

Mr. Clark: How long did it take to recover
your voice, learn to speak?

JusticeDolliver: Well, it’ shard for meto say.
My voice still sounds a bit detached, and |
suspect that’s because | still have some
lingering effects of the stroke right around my
mouth. My noseis still frozen. | don’t know.
| have aways been able to talk fairly well.
Thething I haven't been ableto do isthe quick
repartee back and forth between people. As
far astheability to use my mind, that’ s stayed
with me; never left. My memory was not
impaired, particularly. It's only been within
the last few months that | have reached the
point where, when | talk, | feel I'm talking
with my own voice. When | hear myself on
tape, | sound like | aways did.

Little by little| try to do public speaking.
| have spoken a couple of times to the new
lawyers coming into the court. We used to
have a member of the judiciary, one of the
judges, welcomethem; and | have donethat a
couple of times. | made afew short comments
thismorning for the senior citizens. Wehad a
book signing for a book that | wrote the
foreward to on Immigrants in Courts. So |
spoke very briefly. | acted as the master of
ceremonies. Soit’scoming back little by little.
But my recovery has not reached the point
where | declaim like | used to. It isn’t going
to happen.

Mr. Clark: Joan told me that you stand up
when you speak in public. Amazing.

Justice Dolliver: Well, | can stand up a bit.
Yes. | can stand up okay. But my ability to
stand for long periods of time has been shut
down. In fact, | can stand—the absolute
maximum so far is eight minutes. Then | get
acrick in my right hip here and have to sit
down. When it comes to speaking at some
kind of ceremony, | am able to stand up. For
example, | goto Rotary Club still, and | stand
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up there. Give the Pledge of Allegiance and
listen to somebody’ s idea of a prayer for the
day, and sing the Star Spangled Banner.

Mr. Clark: Has any of this changed your
viewsof theworld?Y our attitudes? Even your
religion?

Justice Dolliver: It hasn't changed my
religion. | think it has given me akeener sense
of the problems that a disabled person hasin
our society. | am a very lucky person in the
sense that | am able to afford to have people
come and help me, and they do. Having the
stroke, at least for me, didn’t changemy views
on religion. What it did do—I suppose all of
us, before we have had a serious illness of
somekind, have afeeling of immortality. It's
never going to touch me. | confess | had that
feeling. | knew in the back of my mind that
somewhere off there someplaceit’sal going
to end; but | never gave it a second thought.
Then suddenly my own mortality came
directly to the fore.

But death does not have the fear that it
once had because| have been closetoit. Soif
it happens, it happens. All | candoisjust hang
on the best | can. | am till a believer in the
idea that each of us was put on the earth for
some particular reason. You may not
understand it, and | don’t particularly
understand it; but that’ stheway God works. |
have no way of understanding what I’'m here
for, but | know I’'m hereto dothebest | canin
whatever area I’'m working—whether I'm
trying to stay on the court; whether I'm
working with the University of Puget Sound.
With what | have, | try to do the best | can.

Ms. M cK eehan: Do you believe in heaven?

Justice Dolliver: Well, I'm somewhat like
Pascal who said hewould roll thedice, and if
there is heaven, he will win. If there's not,
he'll not win. Sowhat difference doesit make?

All | have to say is that it has not been an
abiding concern of mine. | mean, when it's
over, if there is a heaven, that’s fine. | am
inclined to agreewith St. Paul that we haven't
the faintest notion what it’s going to be like.
All my life | have tried to avoid things for
which there is no answer of any kind, and |
look upon that as one of them—both the idea
of heaven and of hell. I have no idea. | will
hope for the best, but who knows what will

happen.

Ms. M cK eehan: What about being physically
handicapped? Do you remember when you
realized that you were not going to get
completely well, how that felt?

Justice Dolliver: | suppose when | was
transferred from Capital Medical Center to St.
Peter. | suppose that | realized then how
serious this was, particularly when | was
wheeled down, when they were going to put
thetubein. They claim therewasno anesthetic
for that. In any event, it knocked me out to
the point where | couldn’t seewhat was going
on. I'll never forget therewasaCatholic priest
there muttering away on something.
Apparently, that’s the rule of the hospital.
Whenever they use the knife—and they were
using theknifein this case—a Catholic priest
isgoing to speak. | figured at that time...well,
| knew that the kind of illness | had was a
very serious thing.

Barbaracameevery singlenight to seeme,
every single night without fail. And wewould
go into the terrace room, | would call it. It
was the gardening room. They had a potter’s
table. Shewould read to me, and you'll never
guesswhat she read—it was someonewriting
about the psychol ogical significance of Winnie
the Pooh. So | would sit there and listen to
maybe ahalf achapter. Then shewould wheel
me back into the bedroom and go on her way.
But shewasvery, very good to meduring that
time.
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It was, you know, | never did feel that,
well, | never felt that | was going to get up
and walk. But | did begin to get stronger and
stronger. The only thing that disappoints me
is my sense of balance is still out to lunch.
My sense of smell is pretty good. My sense
of taste is very good. Touch is okay. But my
sense of balanceisjust terrible. No matter how
strong | get, | still have trouble standing up
without some support—not support to stand
up, but to keep fromfalling over. When | was
onthecourt, for example, each of uswhowas
going to give areport liked to stand up. Well,
| did that for awhile. Finally, | decided that
was showing off, better not dothat, so | stayed
Seated.

One of thethingsthat my law clerkswere
ableto help me on was that, every time there
was a prehearing memorandum, | would ask
for an outline of that prehearing memorandum.
So they would take something that wastwelve
or fifteen pages and boil it down into two or
three pageswith the major points made, which
| would use as a springboard to talk about.

Members of the court were fairly kind to
me. | would have to answer questions on
occasion, and | didn’'t necessarily win every
case. | should say | didn’t necessarily have a
unanimous court agreeing with me on every
case that | had, but the members of the court
were very good to me as far as accepting me
as | was. Justice Charles Z. Smith, whose
office was right next to mine, would very
faithfully push me down every day. And
Justice Johnson, who isabig man, would roll
me up the ramp every day and roll me down
theramp. So | had somebody to help me. The
only differencewasthat | decided that because
of my voiceand my inability to have the quick
back and forth, the repartee, | had better not
ask any questions. So | didn’t. | got through
thislast term without asking any questions at
al. After awhile, | decided that not asking
guestions was a virtue. But practicing that
virtue was a great disappointment.

Ms. McKeehan: It sounds as if you really
liked being ajudge. Which did you like better:
being ajudge or helping to run the state when
you worked for Evans?

Justice Dolliver: | liked them both. It’s
awfully hard to make comparisons. They tend
to berather invidious. On the court, wetakea
case; wedecideit; it’sal over. You canforget
about it. Another case, decideit; bang, it’sall
over. Forget about it. That wasn't the way it
was in the governor’s office. We had issues
over therethat carried on for years and years.
They seemed to have alife of their own. Y ou
could never say, “Well, I’'mal donewiththis.
I'll go off and do something else,” because
the way it worked with the issues that the
governor faced, they wereongoing. Y ou never
got rid of them. They lasted forever.

| liked them both. They were different
kinds of work, and all those issues that we
thought were important in the governor’s
office eventually wind up on the Supreme
Court’ sdoorstep. Nearly every great political
issueof theday will wind up with the Supreme
Court. The problem there is alega question
rather than a political question.

Ms. McKeehan: In both jobs, | take it, you
wanted to save the world. How did you grow
up with that desire to have an impact on the
world?

Justice Dolliver: I’'m not so sure. A couple
of things. First of all, being brought up as a
Methodist. Wesley said, “The world is my
parish,” and you feel responsible not only for
yourself but for your community. | had a
friend, afellow Methodist, once tell me he'd
rather be known as a do-gooder than a do-
nothinger, and | think that pretty well
describes what | would be. | would rather be
a do-gooder than do nothing at all.
Secondly, the education | had at
Swarthmore, which is a Quaker institution—
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it wasfounded by the Quakers. Y ou could not
go to that institution and not come out with
some kind of a social conscience. It was
impossible. But later you learn that you can’t
do good all the way around. If you are going
to do something, you need to concentrate on
particular areas.

Ms. McKeehan: You had to learn this by
experience?

JusticeDolliver: By experience. That’ sright.
You've got to learn it by getting in there and
doing what you can do and finding out. |
suppose everyone must find this out,
eventually, that you can’t save the world but
you can save your part of it. You have a
responsibility towork inyour part of theworld
and try ashard asyou can to saveit. Asfar as
agenciesare concerned, | have awaysfelt that
| would rather—thiswill sound rather harsh—
support the winners in the society than the
losers. | would rather help people who are
going to make something of the future. Like
the Boy Scoutsor college students, rather than
persons who are going to be adrag on society
for therest of their lives. | have aninterest in
them, but the place where | give my money
andthe placewherel givemy activity isgoing
to be with helping those people who will
become good citizens and who will make a
difference.

Ms. McK eehan: Inoneof our first talks, you
said that your sense of identity came from
knowing that you were a Methodist and a
Republican and your father’ sson, but that your
children don’t havethis same sense of identity.

Justice Dolliver: They don't.
Ms. McKeehan: Do they think they have a

sense of identity that's just different than
yours, or do you think they don’t have one?

Justice Dolliver: Things that made the
difference for me—things like church and
political party and home town, al the rest of
it—are not asimportant now to people asthey
were when | was a kid. When | was a child,
these things were very important, and |
identified myself with these things—with
family, with party, with religion, with location.
| think | said it sort of like aquip; but | think
it' struethat when | wasachild | had no doubt
who | was, but | had real doubts about earning
aliving. | look a my sons generation, and
they have trouble actually identifying
themselves as to who they are or what they
are. They have no problem with making a
living. When | was growing up, there was
aways a doubt in my mind as to what | was
going to do; but there was never really any
doubt at all about who | was. That was very
firmly fixed in my understanding.

Ms. M cKeehan: Do your sonsand daughters
want to fix the world?

Justice Dolliver: | don't think the next
generation necessarily does, so far as| know.
For example, none of them go to church,
which | don’t object to; but | am sort of wistful
about it. What isimportant for people in one
generation is going to change in importance
in the next generation. | don’t feel badly that
people don’t have the same outlook as | had.
On the other hand, the big problem for any
parent is to do the best job that parent can do
in equipping their children for the next
generation. Of course, youwould liketo make
a clone of yourself; but after awhile, you
realize that’s nonsense. You can’t do that. If
you can get them started and hope they make
a success, both materialy and emotionaly,
of their lives, that’ sall you can do. That’ swhy
parenting, to me, is such avery difficult kind
of thing.

Ms. McKeehan: It sounds like you always
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felt acertain amount of competition with your
father to be good at the things hewas good at,
or outdo them. Do your sons and daughters
feel that way about you?

Justice Dolliver: | don’t think they do, but |
certainly did. Thereisno question that one of
thereasons| became a Supreme Court justice
and ran statewide was because | was going to
be better than my father. One of the reasons|
was so active in the Methodist Church, and
roseto avery high position, was| could equal
what my father did. One of the reasons | |eft
lowais because | didn’t want to trade on the
name. | wanted to get out by myself.

My children, all of them very nearly live
right hereinthisparticular area. | don’t know
what they...well, | just don’t know how they
think. Itisfair to say that they are doing well
and they are happy, and they cometo seetheir
mother and father onregular intervals. That's
about all we can ask, it seemsto me.

Ms. M cK eehan: Were you more permissive
with them than your father was with you?

Justice Dolliver: | guess one of the concerns
| had inearly life, at least, isthat | didn’t want
to do anything which would bring disgraceto
my family. Whether my children have had that
view, | don’'t know. Again, you tend to pass
through those things and don’t worry about
them so much. But it made a very great
difference when | was a young person. | was
going to succeed because it was something
that would do well with my family, look good,
and they would approve of it. | had a very
strong feeling that way.

Mr. Clark: How extensive has your church
work been?

JusticeDolliver: That’sbeenfairly important
to me. Thisman whose portrait isright above
us is my great-grandfather. He was a

Methodist circuit rider, and from him sprang
my grandfather, of course, who was a
Methodist minister. My unclewasaM ethodist
minister. | think it’s fair to say | was pretty
immersed in the notion of the Methodist
Church for a long time. | have been to the
General Conference—that’s their national
conference—and | was elected for aterm to
the Judicial Council, which is the highest
position alay person can have at the Methodist
Church. I’ ve enjoyed that. Methodism to me
has been aclassic middle-of-the-road religion.
It triesto avoid extremes on the left or on the
right. | think it does fairly well. The middle
of the road is going to change and shift over
time, but it still is a middle-of-the-road
religion, | think. It's been important to me,
and | have enjoyed work in the Methodist
Church.

Mr. Clark: The Judicia Council—is that a
policy-making group?

Justice Dolliver: Ineffect, it wasthe supreme
court of the denomination. We had casesfrom
all over theworld, actualy. Most of themwere
from hereinthe United States. Wewould have
them from all over the United States and, as|
recall, one from the Philippines, one from
Germany. I’'m the only person ever elected
from the Western Jurisdiction. But you were
called upon to answer some fairly thorny
questions. Wetried to do that within the policy
of the Methodist Church. To me, it was very
satisfying.

Mr. Clark: Jim, you spent agood part of your
life serving community organizationsinwhich
you volunteered your talents and energies.
Which of these have been the most gratifying?

JusticeDalliver: Well, | think being atrustee
at the University of Puget Sound in someways
was the most gratifying kind of thing | did.
There werelots of different issues during my
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time at the University of Puget Sound. It
changed itsdirection from, in effect, acountry
club school to a school of high academic
achievement. | wasthere when they madethe
change.

The second thing that I’ [ mention, which
has helped me immensely, was being on the
Community Mental Health Board. I’m not on
it any longer, but | used to be. If nothing else,
it gave me a better understanding of a person
who hasamental health problem; that is, itis
ared illness. A mental illnessis just as rea
asaphysical illness. You may not be able to
seeit, butitisreal, and mental illnesstendsto
go from generation to generation. | learned
that, and | learned thereis no cure, as such. It
isthe responsibility of society to take care of
these persons. That was something | hadn’t
known before.

The Thurston Youth Services, working
with the youth of thiscommunity, it seemsto
me, was a good idea. It was trying to get
personswho were not bad people but who had

taken a wrong step—trying to get them
straightened out and going in the right
direction. | enjoyed that. And the Boy Scouts,
which | mentioned. As| have said, | liked to
deal withwinnersrather than losers. It seemed
to me that the adults in the Boy Scouts were
trying to prepare a younger generation, the
generation that would be telling this nation,
this state, this community what to do in the
next few years.

| have strong feelings about helping the
next generation. That's why much of the
work | have done, outside of the court itself
or the governor’ s office, has been youth and
education-related types of things. Trying to
help young people; trying to help people get
educated; trying to help people prepare so
that when | lay down whatever burden | have
and move on there will be another group all
set to take over. They are not going to be my
clones, they are not going to think exactly
like I do, but that they are going to be good
citizens.



James Dolliver (left) served as Governor Daniel Evans’(right)
chief of staff from 1965 until 1976, when Evans appointed him
to the Washington State Supreme Court.

Appendix A

“THE WINTER OF OUR DISCONTENT”

AN ADDRESS BY GOVERNOR DANIEL EVANS TO THE REPUBLICAN STATE
CENTRAL COMMITTEE IN PORT ANGELES, SEPTEMBER 10, 1965
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FROM: Office of

GOVERNOR DANIEL J. EVANS For release after 7:30 p.m.
Legidative Building Friday, September 10, 1965
Olympia, Washington

Speech by Governor Evans
Republican State Central Committee

We have had the Winter of Our Discontent and we have had our Long, Hot Summer; We have
suffered through our own Private Little Hell and our Agonizing Reappraisal—and it is now
timeto discard hyphenated Republicanism, and the* splinterism” which seemsto have captivated
the political physicianswho are conducting postmortems on our party, and return to the business
of winning elections.

No one here has to be reminded of the opportunity and the challenge which lies ahead of the
party in our own State of Washington in 1966. There isfirst of all the matter of winning back
four—and preferably five—of the seats in the Congress. And there is the matter of electing a
Republican maority in the House of Representatives and the Senate at Olympia. And thereis
the matter of rebuilding our influence at the courthouse steps.

Without in the least detracting from the importance of the Congressional or local races, it seems
very much to the point tonight to remind ourselvesthat, thanksto the skill and leadership of our
Republican legislators during the last session—Mr. Copeland in the House and Mr. Moriarity
in the Senate, to name but two—we have an opportunity to win back in one election all that we
lost in 1964—and a significant number more.

Not every state—and therewereliterally dozens of them where the Republicanswerethevictims
of the most thorough political housecleaning of this century—not every state was so fortunate
as Washington in passing a redistricting bill which guarantees a great opportunity to the
Republican Party. But please believe me, we are not talking about a sure thing—only a sure
opportunity. A chance—if that is the word—to win.

If you stop to examine it, this chance extends al the way up from the state legislature, through
the Congress and, ultimately, to the White House itself. Why? Because for all the words that
have been written about the hopel ess situation of the Republican Party, there is more hope than
hopel essness, and much of it is contained in one single, simple word—youth.

In spite of the Great Society, we live today in the age of the Y oung Society, growing younger
with every stroke of the clock. By 1975, perhaps sooner, there will be more people under the
age of thirty than there are over it in the United States.

Peter Drucker, a contemporary political writer—and a professor in the Graduate School of
Business at New York University—makes some very interesting observations about this
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“generation of youth” and about the latent, but very real Republican opportunity. He points out,
for example, that these young people—thesefirst and second time voters—arethefirst “ haves’
that, collectively, the American Society has produced. They are essentially well educated and,
more to the point, they are as yet politically “faceless’. They haven't committed themselves,
they haven't aligned themselves with either major political party. And here | believe, lies the
real opportunity for the Republican Party—not only nationally, but locally; not only in the
Congress, but in the State Legidature.

There is however, one vital ingredient to winning these uncommitted young people—and that
is to understand what appeals to them, and what they are—and what they are not. First of all,
they are an educated group; and for al the campus unrest and the marchers and the pickets,
these young people respond to reason and not, in the mgjority, to emotionalism. To them the
traditional clatter of politics makes very little sense. They would rather have solutions.

Beyond this, these young people are reasonably well secure, their incomes are reasonably above
average, and their retirements are reasonably well planned for. So they do not, at least so far
they have not, wrapped any banners of liberalism around themselves and tramped out to do
battle. But they are not conservatives, not in our classic definition of the word, because in most
casesthey are hired hands. Most of them have never met apayroll and most of them never will;
they don’t understand the small businessman because most of them work—or will work—for
large corporations. If they have any identification, it is with management. If they have any
philosophy, it is probably pragmatism. And if they have any crystal clear goal, it would be to
solve the problems of society and the economy and of government in alogical, factual manner.

| am leading up to what may be an obvious conclusion. It is nevertheless an important one. And
itisthis: If we as aParty areto achieve aclear mandate once again; if we areto winin 1966 or
1976—we will haveto be a party which appealsto youth. To do so we cannot be hidebound by
the past, and we dare not miscalculate the future. Above all we must not be the party which
forever gets“E” for excellent in defining the problems—and “F” for failurein coming up with
the solutions.

| think it isespecially important for those of uswho are concerned about the State of Washington,
for those of us who believe in the Republican philosophy that state problems should be solved
at the state level, and that local problems should be solved at the local level—it isimportant for
us to begin to provide answers.

Now we will not accomplish this by wishful thinking, nor will we recapture the center of power
by all agreeing among ourselves that things are bad in the Congress and bad in the legislature
and bad in the county courthouses.

What we must do is to start tackling the issues one by one, step by step, and in doing so,
accomplish three basic essential things:

First, we must demonstrate to the people—young and old—that the Republican Party knows
what the compelling issues of the day are; that we care what they are; and that, as aresult, we
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are not intellectually bankrupt. That we know, that we care, that we think.

Second, we must convince the peopl e that a Republican Party, diverseinitsview-points, united
in its principles can, having defined the problems, come up with concrete, sensible, workable
solutions.

And third, we must show the people that these Republican solutions can protect the system of
government which serves us and preserve the individual liberty we seek—intelligently,
progressively and responsibly.

If we can accomplish these three objectives within the State of Washington—and if we can
implement them through the L egislature beginning in 1966—then | believe we will have taken
agiant stride toward solving what many today are calling the “ Crisis of Federalism”.

That “crisis’ is not difficult to define—it is, in fact, fairly ssmple: the growth of centralized
control within the federal government, and the accelerated decline in importance of the state
governments.

Whatever else may share responsibility for this circumstance, the basic cause has been—and
continues to be—the inability or the unwillingness—or both—of state governments and local
governments to provide for the essential needs of its citizens.

The power has shifted not so much by design as by default; not so much because the federal
government isapositiveforcein our society, but because state governments have been negative
ones; not so much because the federal government has more answers, but because the state
governments have provided fewer.

More answers, yes, Republican answers, yes; but, beyond that and equally important,
implementation of those answers. During the last legislature, by executive request, we sought
approval to set in motion the machinery for a constitutional convention and the Democrats
turned usdown. Wewill be back again. And again after that until such time asthe citizensof the
State of Washington are granted the opportunity to put their constitutional house in order—to
erase from the statutes those ancient and outmoded restrictions which prohibit our state and our
local governments from doing the job for which they were created.

Incidentally, not only did the Democrat majority in thelegidature refuse to approve the machinery
for setting up a constitutional convention but when a meeting was called to organize the
Constitution Revision Committee the Democratsrefused to allow the committee to be organi zed.
It's pretty apparent they are interested in political obstructionism, not constitutional reform.

Not until we permit the states and their local governmental unitsto become an effective, positive
force once again in government will we have the answer to increasing federal control.

And not until we have effective answers to the important issues which confront this state, will
we become that positive force.
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Eight months ago | stated in my Inaugural Address that “this administration is not ashamed of
the word ‘ conservative' and that it is not afraid of theword ‘liberal’.” | have seen no reason to
change my mind, because at the sametime as | believe in drawing on the wisdom of the past, |
also believein utilizing new ideas.

Thereisnothing wrong—and quite obviously nothing to belost—in undertaking a“ Republican
Experiment” in governing a state, or acounty or anation. In fact, it ishigh time that we did so,
and it would beavery refreshing state of affairsto have someone say “look what the Republicans
have come up with—that makes sense.” Ideas and imagination and alittleintestinal fortitudein
the field of government are not the exclusive property of the Democratic Party—in fact,
historically they have more often and more effectively been Republican tools. ((Here refer to
the brochure“Washington State’ s Proud Republican Heritage” which will be available Friday.))

Tomorrow at the“workshop” session with the State Central Committee, wewill takethefirst of
many steps toward eventual victory in 1966 at all levels of this state.

You will hear a proposal that we—as a party and in the name of the party—establish at |east
three task forces to prepare material on specific issues for the coming 1966 campaign. One of
these proposed task forces will deal with local issues, one will deal with state issues and the
third with Federal-state relations.

To my knowledge we have never attempted in this state to give the party adefinable positionin
studying and solving some of the important problems of state and local government. Such a
position, in my judgment, would be the first move in the direction of creating a “Republican
Experiment”. For out of these task forces—at the very least—will come a better understanding
of the issues, and a better chance at ultimately constructing the solutions.

Two of the central issues of our time to which the task forces will address themselves are: the
metropolis and the schools—the growing problems of an urban-suburban complex where 90
percent of all Americanswill live by the year 2000—and the growing challenge of education. If
you believe it “won’t happen here” you might be interested, as | was, in the fact that already,
seven out of ten Washingtonians live in the cities and their suburbs.

The problems of pollution, mass transit, urban beautification; the need for responsible local
units of government, the crisis in financing local needs are but some of the areas where we
Republicans must present constructive solutions and then be willing, where necessary, to demand
constitutional reform, encourage legislative action and insist upon executive leadership.

| know of no more important challenge to our party and our state.

We stand, our state stands, at the fulcrum of decision. Asaparty we haveit within our power to
make the decisions and provide the leadership which will allow our stateto realizeits potential.
In the next ten years we will determine whether Washington will face the issues of our times
and fulfill its promise of greatness or fall prey to those problemswhich now beset other areas of
our nation—jproblems seemingly incomprehensible, impossible and incapabl e of solutions. The
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time for decision and for action is now. The challenge to the Republican Party is at hand.

The question remains, of course, asto what kind of Republican Party. It will comeasno surprise
toyou, I’'m sure, that | believe responsibility on issues can begin only after we have achieved a
degree of responsibility within the Party.

My position on this point has been made abundantly clear—before the last election and as
recently as last week. The Republican Party is not narrow in scope, nor is it confined to one
point of view. But those who seek to rally under its banner must be builders of success and not
architects of disaster; responsible citizens and not character assassins.

Aswelead up to the el ection of 1966—and to 1968 and beyond—we have agreat responsibility
to convince a broad segment of the electorate that the Republican Party has the capacity, the
intellectual fiber, and the political courage to tread new paths; to chart new coursesin devising
aplan for citizensto live within, and to live with their government.

We bring to this moment of decision—to this watershed—not a formless and leaderless past,
but atruly proud heritage. It is the party not only of Theodore Roosevelt, but of Charles Evans
Hughes; not only of Wendall Wilkie but of Robert Taft.

We have, in history, sought not to rule or ruin, but to combine progressive action and conservative
thought, to take the best of America's past and present and apply it with resolute courage to
America sfuture. We have been aparty of the republic aswell asthe Republican Party, a party
of clear conscience, a party of men capable of deciding the great issues on merits and not on
emotion. The right of dissent within the party is unquestionable; but not the dissent which
breeds discontent and promotes divisiveness—and which ultimately brings dishonor.

For a discredited party—a fragmented party—cannot elect candidates; a party which cannot
elect candidates cannot make decisions; and if we cannot make decisions, then we will forfeit
the right to participate in the important issues of this state and of this nation; and, in so doing,
place into jeopardy the future of the two-party system.

If we are to obtain the voters: commitment and their participation, it will not be on the basis of
an “either this or nothing” party—or a “now or nothing” party, but on the basis of a thinking,
probing, problem-solving Republican Party, dedicated to state constitutional reform; dedicated
toarebirth of local responsibility; and dedicated to re-establishing aproper relationship between
state and federal governments.

If we cannot do thisin Olympiaand Salem and Sacramento, and in all the state capitols, then we
will most assuredly not see it accomplished in Washington, D.C.

| am committed to the position that the modern history of the Republican Party should be
written in the forum of responsible debate and constructive dissent—and not in the foxhol es of
irresponsible and irrational extremism.



“THE WINTER OF OUR DISCONTENT” 129

And| am committed to the position that our Republican Party must grow and widen its horizons,
willing to accept the risks of Ieadership and the challenge of constructive idealism.

It must be a strong and vital party, firm in its convictions and united in its actions.

One of the perplexing questions which all Republicans face is how to achieve this unity of
purpose and action. In recent monthsthe subject of so-called splinter groups hasreceived perhaps
an excessive amount of comment in the press. | think it would be well for us to give some
attention to this subject and try to establish some guidelines for the use of our party.

There have always been extra-political groups which at times have supported the Republican
Party just as at times they have supported the Democratic Party. | hope the Republican Party
will always have its share of groups and organizations supporting its causes, but before each
group is embraced there are tests to which it must be put.

First, isit atrue splinter group of, by and for the Republican Party? If so, we have aresponsibility
toguideit and direct itsactions; and conversely, to seek the guidance and counsel of itsmembers.
If not, then we still can accept those facets of its activities which are within the Republican
tradition or which will help elect Republicans.

A second test: Doesit operate within the traditional spirit of Republican procedures and within
the accepted pattern of American politics? If not, those acts which are not within the tradition
and the pattern should be rejected publicly if it otherwise appears that these are being blamed
on the Republican Party itself.

Let me give six examples. Does the group operate publicly and above board or secretly and
underground?

Isit motivated by faith and hope or by fear?

Doesit use thetools of truth or of lies?

Doesit teach trust in our established political institutions or does it teach distrust?

Within itsown organization, doesit follow democratic procedures or militant authoritarianism?

Do its people understand the art of political compromise or do they deal only in unrelenting
absolutisms?

The third and final test is what can the group do specifically to help the Republican Party or
what isit doing to weaken the Party and thus the two-party system and thus the nation?

There arefive basic areas of political activity. Inthefield of Party organization, doesthe group
bolster Republican organizations or do its activities cause a reduction in the number of Party
workers or weaken their own beliefs in the Republican Party?
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In the area of money-raising, does the group help the Party raiseitsfunds or does it discourage
fund raising for the Party or compete directly for the same funds?

On issues, does the group help to clarify the Republican position or doesit distort and confuse
the Republican position?

On candidates, do its activities encourage and attract responsible personsto run as Republicans
or discourage and repel them?

Andfinally, in the areas of successful campaigning, doesthe group attract votersto Republican
candidates or does it drive them away from our candidates and our cause?

If an organization passes all these tests then by all means Republicans should welcome its
support in the political arenato help fight our cause. But if an organization cannot pass these
tests, then we have an obligation as loyal Republicans operating responsibly in the political
arena to reject the group and the things for which it stands that are outside the Republican
Party’ straditions.

L et me be specific. The Republican Party did not achieve greatness nor will it regain greatness
by being the party of radicalism or of the lunatic fringe. Extremists of neither the Right nor the
Left contribute to the strength of America or her political institutions. Both feed on fear,
frustration, hate and hopel essness. Both have lost faith in themsel ves and the American Dream
and both quite openly predict an American Disaster. Our Party embraces this “philosophy”
only at its peril.

The John Birch Society and itsfrightened satellites, as shown by their methods, their |leadership
and their rash policies meet none of the tests and follow none of the traditions of the Republican
Party. They care not for the Party’ svictory but for its defeat; they work not to strengthen it but
to weaken it; they do not promote conservative principles, they pervert them.

| do not intend to watch silently the destruction of our great Party—and with it the destruction
of the American political system. The false prophets, the phony philosophers, the professional
bigots, the destroyers, have no place in our Party. Let them leave!

For our part, let us be on with the job at hand. We must be as we have always been, the Party
composed of people aert to the menace of Communism at home and abroad and concerned
over the erosion of our Constitutional guarantees; the party responsive and responsible to the
needs of people; the party that believesin local self-government and iswilling to take therisks
and endure the sacrifices to make it work.

It must be a party which is color blind, which has no exclusions of race, geography, status or
creed. A party which welcomes a diversity of opinions within the broad American political
tradition but which refuses to become the captive of the narrow demands of the fanatic few. A
Party of and for people, not pronouncements, propaganda and promises.
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If this is our stand, if this is our party, we need not worry about the departure of the extremists.
They will leave of their own accord, overcome by the vitality of a strong, united party.

The Democrats in this state lie in leaderless disarray. Their spokesmen have substituted the
whine and the whimper for statesmanship and the petty complaint for imaginative leadership.
They stand prisoners of their past, unwilling to face the problems of the present and inadequate
to meet the challenges of the future. In contrast, with a strong, dedicated party our opportunities
are unlimited. Here in Washington we have the opportunity to grow, to win, to lead. To confront
the issues and to answer them. I ask you to reject those who would divide, but fail to conquer;
to reject those who would render this party the Don Quixote of the mid-Twentieth Century.

I ask you instead to be—as we should be:
Republicans first and foremost;
Republicans first and always;

Republicans period.

Governor Daniel Evans (left) and James
Dolliver at a press conference on April 22,
1976, announcing Dolliver’s appointment to

the Washington State Supreme Court.
(AP photo)
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[No. 59429-5. En Banc. April 4, 1995.]

THE STATE OF WASHINGTON, Respondent, v. JAMES LEROY BRETT, Appellant.

DOLLIVER, J. [writing for the majority] James Leroy Brett was convicted by a jury in
Clark County Superior Court of aggravated first degree murder and first degree felony murder.
The jury sentenced Brett to death following a sentencing proceeding conducted in accordance
with the legislative guidelines set forth in RCW 10.95. Brett appealed directly to this court
alleging numerous errors occurred in the pretrial, guilt, and penalty phases of the trial. After
carefully considering Brett’s arguments and conducting our statutorily mandated review, we
find there is no reversible error and affirm the conviction and death sentence.

[Following thisintroduction to the case, Dolliver wrote sixty-nine pages of careful narrative
and tight argumentation, concluding with “ We hold the imposition of the death penalty in this
case is not excessive or disproportionate considering the crime of the Defendant.”

Inwriting hisconcurrence, with which three other justicesagreed, DURHAM, C. J., objected
to the court’s using different versions of proportionality in different cases and recommended
that the court accept a proportionality test established in State v. Lord (1991).

Dolliver’ sresponsewasan extraordinary “ special” concurrenceto supplement the opinion
he had just written.]

DOLLIVER, J. [specidly concurring]—The peopl e of the state of Washington have expressed
their will by enacting the death penalty, and my duty as ajustice of this court isto uphold that
law....Although | do not question my duty, | writethis separate concurrenceto state my objection
to the death penalty in principle and to express the hope that someday we will eliminate the
death penalty and be saved from cries of vengeance, revenge, or “justice” and thus become a
more truly civilized community of citizens.

Until that point arrives, if the laws are both constitutional and exactly followed, as was the
case here, the ultimate penalty must be enforced. | also do not question that whether one agrees,
as| firmly do, with the majority’ srule for determining proportionality or one adoptsthetest in
Sate v. Lord...the result in this case is the same: the imposition of the death penalty for this
brutal crimeis not disproportionate under the law.

[126 Wn.2d 136, 892 P.2d 29]



134 APPENDIX B

GARDNERv. LOOMIS ARMORED
128 Wn.2d 931, 913 P.2d 377

[No. 63060-7. En Banc. April 4, 1996.]

CERTIFICATION FROM THE UNITED STATES
DISTRICT COURT FOR THE EASTERN
DISTRICT OF WASHINGTON
IN
KEVIN M. GARDNER, ET AL., Plaintiffs, v. LOOMIS
ARMORED, INC., Defendant.

DOLLIVER, J. [writing for the mgjority] —The United States District Court for the Eastern
District of Washington asks whether an employer contravenes public policy when it terminates
an at-will employee who violated a company rule in order to go to the assistance of a citizen
who was in danger of serious physical injury or death. We answer in the affirmative.

Plaintiff, Kevin M. Gardner, worked for Defendant, Loomis Armored Inc. (Loomis), as a
guard and driver of an armored car. On March 10, 1994, Gardner and hispartner, Steffon Sobosky,
made a scheduled stop at a Seafirst Bank branch in Spokane. Sobosky got out of the truck and
entered the bank while Gardner stayed in the driver’s compartment.

Gardner then saw awoman, whom he recognized as the bank manager, run out of the bank
while pointing behind her and screaming. Gardner looked behind the manager and saw a man
with aknife chasing her. The armed man (hereinafter referred asthe suspect) was approximately
15 feet behind the manager. While running past the front of the truck, the manager looked
straight at Gardner and cried out, “Help me, help me.” Deposition of Kevin M. Gardner at 203
(Oct. 20, 1994). Gardner described the expression on her face:

It was more than fear. There was a real—it was like a horrified kind of a
look, like you—I can’t describe it other than that, | mean she—she was
horrified, not just afraid.

Deposition of K. Gardner at 203. Gardner |looked around the parking lot and saw nobody
coming to help the manager. After the manager and the suspect ran past the front of the truck,
Gardner got out, locking the door behind him. As he got out of the truck, he temporarily lost
sight of the manager and the suspect, who were both on the passenger side of the truck. While
out of Gardner’ sview, the manager reached adrive-in teller booth acrossthe parking lot, where
shefound refuge. It is unclear whether the manager was safe before Gardner |eft the truck, but
by the time Gardner walked forward to a point where he could see the suspect, the suspect had
already grabbed another woman who waswalking into the bank. Gardner recognized the second
woman as Kathy Martin, an employee of Plant World, who watered plants at the bank. The
suspect put theknifeto Ms. Martin’ sthroat and dragged her back into the bank. Gardner followed
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them into the bank where he observed his partner, Sobosky, with his gun drawn and aimed at
the suspect. When Sobosky distracted the suspect, Gardner and a bank customer tackled the
suspect and disarmed him. The police arrived immediately thereafter and took custody of the
suspect. Ms. Martin was unharmed.

Loomis has a“fundamental” company rule forbidding armored truck drivers from leaving
the truck unattended. The employee handbook states, “[v]iolations of thisrule will be grounds
for termination.” Employee Handbook at 10. Drivers may not exit the compartment under any
circumstance. ...

Gardner was fired for violating this work rule by exiting the truck during the March 10,
1994, incident. Gardner’ s partner was not disciplined in any way for hisinvolvement with the
hostage situation. Gardner sued Loomis in the United States District Court for the Eastern
District of Washington, making multiple claims, one being wrongful discharge in violation of
public policy. Judge Quackenbush certified the following question to this court:

Does it violate public policy in the State of Washington to discharge an at-will
employeefor violating acompany rulein order to go to the assistance of acitizen
held hostage at the scene of acrime, and/or who isin danger of serious physical
injury and/or death?

Under the common law, at-will employees could quit or be fired for any reason. Robertsv.
Atlantic Richfield Co., 88 Wn.2d 887, 891, 568 P.2d 764 (1977). In recent years, courts have
created certain exceptions to the terminable-at-will doctrine. One of these exceptions says
employees may not be discharged for reasons that contravene public policy. Almost every state
has recognized this public policy exception. ...

Plaintiffs argue that Gardner’ s going to the aid of awoman in a hostage situation furthered
public policies embodied in common law and an assortment of statutes. Plaintiffs first point to
statutes concerning citizens' interaction with law enforcement. One statute gives citizens who
aid policeofficersthe samecivil and crimina immunity assuch officers. RCW 9.01.055. Another
statute cited by Plaintiffs makes it a crime to obstruct law enforcement officers from carrying
out their duties. RCW 9A.76.020. A third cited statute makes it a crime for acitizen to refuse
unreasonably an officer’s request to summon aid for the officer. RCW 9A.76.030. Finadlly, the
Crime Victims, Survivors, and Witnesses Act explicitly saysvictims, survivors of victims, and
witnesses of crimes have a civic and moral duty to cooperate fully and voluntarily with law
enforcement and prosecutorial agencies. RCW 7.69.010. Plaintiffs argue Gardner fits within
the Act’ s definition of a crime witness. These statutes allegedly express a clear public policy
encouraging citizensto assist law enforcement in the effective apprehension and prosecution of
criminals. Plaintiffs argue Gardner’ s termination for leaving the truck in order to respond to a
hostage situation contravened this public policy.

Plaintiffs also argue Gardner’s termination violates the public policy which encourages
citizens to come to the aid of othersin need of care. ...
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Loomis argues it did not fire Gardner in retaliation for his saving a hostage — it fired him
solely because he left the truck in violation of the work rule. Thisclaim issupported by the fact
that Loomisdid not discipline Gardner’ s partner, who wasjust asinvolved with the situation as
Gardner. Gardner argues Loomis must take into account hisreasonsfor leaving the truck when
choosing the punishment for breaking the rule, but Loomis implies it would terminate an
employee for violating the work rule regardless of what kind of excuse the employee offered.
Gardner has offered no evidence questioning the sincerity of Loomis' position.

Becausethe situation does not involve the common retaliatory discharge scenario, it demands
amorerefined analysisthan has been conducted in previous cases. Loomis seemingly legitimate
work rule has come into conflict with employee behavior that may have socialy redeemable

aspects. ...

First, Plaintiffs propose a public policy encouraging citizens to help law enforcement, and
they point to several statutesas support for their proposal. RCW 9.01.055 grantscitizenslimited
civil and criminal immunity when helping a police officer, but the statute does not apply unless
the officer requested such assistance, or the officer wasin imminent danger of death or serious
injury. RCW 9A.76.030 makes it a misdemeanor to refuse an officer’ s request to summon aid.
RCW 9A.76.020 prohibits the obstruction of law enforcement efforts. The Crime Victims,
Survivors, and Witnesses Act, RCW Chapter 7.69, urges citizens to help in the prosecution of
criminals, and sets forth certain rights of citizens involved with the prosecution.

Thefour statutes, RCW 9.01.55, 9A.76.020, 9A.76.030, and 7.69.010, do encourage citizens
to cometo the aid of law enforcement but only under very limited circumstances. It would be
more accurate to say the statutes support a public policy encouraging citizensto cooperate with
law enforcement when requested or clearly required by law. See, e.g., RCW 9.69.100 (requiring
witnesses of violent crimes to report the crime to officials). Public policy is not furthered by
encouraging citizens to jJump into the midst of every criminal situation. Citizens have not had
law enforcement training, and their involvement in many situations can create additional risks
of harmto thoseinvolved. A limited, abeit clear, public policy can befound in the cited statutes,
but Plaintiffs give an overexpansive reading of those statutesin their attempt to present ageneral
policy encouraging citizensto help in law enforcement. Plaintiffs have not satisfied the clarity
element with respect to their first offered public policy.

Sincethe* helping law enforcement” policy asargued by Plaintiffsfailsto meet the clarity
element, it is unnecessary to discuss further the alleged policy with regards to the other
elements. ...

The certified question presents a third public policy when it points out that Gardner went
“to the assistance of acitizen held hostage. . . and/or who isin danger of serious physical injury
and/or death.” Society places the highest priority on the protection of human life. This
fundamental public policy is clearly evidenced by countless statutes and judicial decisions.
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Thevalue placed on human lifeis demonstrated by the fact that courts have even suspended
certain fundamental congtitutional rightswhen acitizen’ slifeisinimminent danger. For example,
the Fourth Amendment’ s protection against warrantless searchesiswaived under limited exigent
circumstances, including situations where the search is necessary “to prevent physical harm to
the officers or other persons.” ...

Defendant arguesthat, regardless of what public policies may have been served by Gardner’s
involvement with the hostage situation, the causation element is not satisfied. Gardner was not
discharged for getting involved with the hostage situation; rather, the termination was solely
because Gardner violated afundamental work ruleforbidding driversfrom leaving their trucks.
In support of thisdistinction, Defendant points out Gardner’ s partner was not disciplined in any
way for hisinvolvement in the situation because his presence in the bank was consistent with
his duties.

Defendant’ s argument lacks merit. Gardner broke the work rule expressly in order to save a
person being chased by a man with a knife. Gardner saw the bank manager pursued by the
suspect and decided to exit the truck. After he got out of the truck a different woman already
had been taken hostage by the suspect. Gardner’ sleaving thetruck cannot be analyzed inisolation:
hisinitial act of getting out of thetruck isinextricably intertwined with hismotivefor leaving it
and his subsequent actions.

The flaw in Defendant’ s argument can be demonstrated by the following example. If the
truck were on fire, Gardner would have to leave the truck to save his life. If Defendant fired
Gardner for leaving the burning truck, public policy would clearly beviolated. Gardner’ sreasons
for exiting the truck must be taken into account when determining whether his discharge was
because of the public-policy-linked conduct. Plaintiffs have satisfied the causation element. ...

Loomis has exhaustively defended its work rule as an overriding justification. Theruleis
allegedly necessary to protect the safety and lives of Loomis employees. The drivers are safe
inside the compartments and they can use the available two-way radio, public address system,
and sirens to summon help. A driver’s exiting the truck severs the partner’s lifeline to safety
and renders both employees more vulnerable to harm. In oral argument before Judge
Quackenbush of the United States District Court for the Eastern District of Washington,
Defendant cited a 1991 incident where an armored car driver got out of the truck in response to
his partner being robbed. Upon exiting the truck the driver was shot six times and killed.

A more specific reason for strictly enforcing thework ruleinvolvestherisk of robbersusing
aploy to get thedriver out of the truck. Such resourcefulness amongst thievesis not uncommon
when large amounts of money areinvolved. See, e.g., Satler Hilton Hotel Corp. v. WellsFargo
Armored Serv. Corp., 370 A.2d 1358 (D.C. 1977) (guard robbed in elevator by suspectsdressed
as hotel maintenance employees); Schwegmann Bros. Giant Super Marketsv. Underwriters At
Lloyd's, London, 300 So. 2d 865 (La. Ct. App. 1974) (phony armored guard driving what appeared
to be acompany truck successfully picked up the store’ sdaily receipts and escaped 15 minutes
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before the real truck arrived). Therisk of thieves resorting to trickery is evidenced by Loomis
rule requiring drivers to follow a police officer to the police station before getting out of the
truck. If robbers knew they could trick drivers out of the truck every time it appeared someone
was in need of help, the occurrence of such ploys could increase.

A third reason behind Loomis' work rule may involve insurance policies. Some insurance
companies will not cover alossif the truck was robbed while left unattended. See, e.g., Save-
Mor Supermarkets, Inc. v. Skelly Detective Serv., Inc., 359 Mass. 221, 268 N.E.2d 666 (1971)
(insurance did not cover theft of truck and its contents when the guard and driver were 25 feet
from thetruck at a snack bar, thereby failing to be“in attendance” of the truck). Loomisdid not
discuss its insurance policy in this case.

L oomishas defended itswork rule as part of afundamental policy designed to guaranteethe
safety of its employees. This court must balance the public policies raised by Plaintiff against
Loomis’ legitimateinterest in maintaining a safe workplace and determine whether those public
policies outweigh Loomis concerns.

The broad good samaritan doctrine argued by Plaintiffsisnot apolicy of sufficient importance
to warrant interfering with an employer’ sworkplace and personnel management. If wefollowed
Plaintiff’s broad reading of the good samaritan doctrine, an employer’s interests, however
legitimate, would be subjugated to a plethora of employee excuses. A delivery person could
stop to aid every motorist with car trouble, no matter how severe the consequencesto the employer
intermsof missed delivery deadlines. Employees could justify tardiness or absence by claiming
they drove an ailing friend to the doctor’ s office. The good samaritan doctrine does not embody
a public policy important enough to override an employer’s legitimate interest in workplace
rules. Holding otherwise would not protect “against frivolous lawsuits,” and employers would
not be able “to make personnel decisions without fear of incurring civil liability.” Farnamv.
CRISTA Ministries, 116 Wn.2d 659, 668, 807 P.2d 830 (1991) (quoting Thompson v. . Regis
Paper Co., 102 Wn.2d 219, 232-33, 685 P.2d 1081 (1984)).

The narrow public policy encouraging citizens to rescue persons from life threatening
situations clearly evinces a fundamental societal interest of greater importance than the good
samaritan doctrine. The value attached to such acts of heroism is plainly demonstrated by the
fact that society haswaived most criminal and tort penalties stemming from conduct necessarily
committed in the course of saving alife. If our society has placed the rescue of alife above
constitutional rights and above the crimina code, then such conduct clearly rises above a
company’ swork rule. Loomis’ work rule does not provide an overriding justification for firing
Gardner when his conduct directly served the public policy encouraging citizensto save persons
from serious bodily injury or death.

Wefind that Gardner’ sdischargefor leaving the truck and saving awoman from an imminent
lifethreatening Situation viol ates the public policy encouraging such heroic conduct. Thisholding
does not create an affirmative legal duty requiring citizens to intervene in dangerous life
threatening situations. We simply observethat society values and encouragesvoluntary rescuers
when a life is in danger. Additionally, our adherence to this public policy does nothing to
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invalidateLoomis work ruleregarding drivers' leaving thetrucks. Therul€e simportance cannot
be understated, and drivers do subject themselvesto agreat risk of harm by leaving the driver’s
compartment. Our holding merely forbids Loomis from firing Gardner when he broke the rule
because he saw awoman who faced imminent life-threatening harm, and he reasonably believed
hisintervention was necessary to save her life. Finally, by focusing on the narrow public policy
encouraging citizensto save human livesfrom life threatening situations, we continue to protect
employers from frivolous lawsuits.
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The Mind of the Founders:
An Assessment of the Washington Constitution of 1889

by
James M. Dolliver

We stand on the threshold of a considerable period of celebrating the beginnings of the
United States and the state of Washington. The year of 1987 is the bicentennial of the year in
which the framers gathered in Philadel phiato write the Constitution of the United States; 1988
is the bicentennial of the election of the first President and of the first Congress; 1989 is the
bicentennial of thefirst Congress and the inauguration of the first President of the United States
and, of coursg, it is aso the centennial of the state of Washington; 1990 is the bicentennial of
the introduction and passage of the Bill of Rights by Congress; and 1991 will mark the
bicentennial of the adoption of the Bill of Rights. In 1992, wewill cel ebrate the 500" anniversary
of why it all happened in thefirst place: Christopher Columbus' voyage to the New World.

It has been said Democracy in America by Alexis de Tocqueville is the most quoted and
least read book in America. If thisis true about de Tocqueville, | suspect it is also true that
constitutions generally, whether of the United States or of the individual states are perhapsthe
most cited and least read documents in American society.

Many people would look upon constitution reading as simply away to cure insomnia—a
literary version of instant Sominex. Congtitutionsare not well read and generally arelittleregarded
asdocumentsof literary worth. People, except for odd typeslike lawyersand judges and perhaps
professorsat Washington State University, rarely read them through consecutively. Constitutions
areimportant, however, because they enable usto convert abstract political theory into concrete
governmental reality.

I

In order to understand the Constitution of the State of Washington, we have to take a brief
side excursion and talk about the Constitution of the United States. Although these documents
have some differences, in many regards they are very similar. To a large measure the
presuppositions which went into the framing of the Constitution of the United States went into
the framing of the Constitution of the State of Washington. | suggest to you that those who
framed the United States Constitution had three overriding principles.

First was abelief in self-government and that what the Declaration of Independence called
the“unalienablerights’ of “life, liberty, and the pursuit of happiness’ could be secured by self-
government. Or, asLincoln put it at Gettysburg, that a“nation conceived, in Liberty, and dedicated
to the proposition that all men are created equal...can long endure.” This was an outrageous
notion. As you know, those who framed the American Constitution were students of history
and government. They knew there had not been a human society in which democracy had ever
worked over along period of time. Democracy simply had not preserved life, liberty, and the
pursuit of happiness. Democracy certainly had not lived out the notion that all persons are
created equal. The framersknew democracy had not worked: It had either fallen into despotism
or into demagoguery. But they had the audacity, and indeed, audacity was what it was, to say
that they could make it work—not simply in a small, homogeneous state which Rousseau
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suggested was the only place it would work, or in a New England town meeting, or ancient
Athens, or inan Italian city state. No, they said, it canwork in avast, sparsely occupied, relatively
heterogeneous continent.

They never doubted the maxim of Locke that “[t]he people shall judge.” The question they
had and the dilemma they faced was not that the people should judge. That was taken as a
given. The question and the dilemma were: The people shall judge how?

Not only did they take an audacious step in saying that democracy—self-government—was
the way to preserveliberty and live out the ideal s of the Declaration of |ndependence, they also
believedinwhat | think by any standard was afairly hard-headed and clear-eyed understanding
and view of human nature. They neither looked back to a mythic Eden, nor did they look
forward to an equally mythic utopia. They took people asthey were. Let me read two passages
from The Federalist, both familiar, but worth hearing once again to give an indication of how
the framers looked at that elusive thing called human nature.

In the celebrated Number 10 of The Federalist, James Madison, in defining faction, said
this:

[A] faction [is when] a number of citizens, whether amounting to a majority or
minority of thewhole, who are united and actuated by some common impul se of
passion, or of interest, adverseto the rights of other citizens, or to the permanent
and aggregate interests of the community.

And in Number 55, Publius said:

Asthereis adegree of depravity in mankind which requires a certain degree of
circumspection and distrust: So there are other qualitiesin human nature, which
justify a certain portion of esteem and confidence. Republican government
presupposes the existence of these qualities in a higher degree than any other
form. Were the pictures which have been drawn by the political jealousy of
some among us, faithful likenesses of the human character, the inference would
be that there is not sufficient virtue among men for self-government; and that
nothing less than the chains of despotism can restrain them from destroying and
devouring one another.

Not only did the framers try to do something which had never been done successfully, but
they also proposed it could be done without adopting autopian view of human nature but rather
avery straightforward view of human nature.

How werethey going to do all this? That getsusto thethird principle. They thought it could
be done because they had, in the words of Alexander Hamilton in Number 9 of The Federalist,
discovered what he called great improvementsin the science of palitics. Infact, Hamilton called
it anew science of politics. What the framers did was turn the objections to democratic self-
government on their head. They said, yes, we understand that democracy, if it hasworked at all,
or self-government, if it hasworked at all for even alimited period of time, hasworked inavery
small area, and we understand the limitations of human nature. But we believe, inherent in the
constitutional document itself, there are provisions which on the one hand mean it will succeed
in the United States and on the other hand will take care of, accommodate, and lessen the
dangers of that factious human nature with which all of us are possessed.
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They did it by establishing agovernment founded on the idea of republicanism and theidea
of federalism. Furthermore, they did it in awritten document. We tend sometimesto forget that
part of the genius of the framerswasthat they did it inwriting. They did not rely on the customs
of the past, legislation, or one or two ancient documents, as the British did. No, they wanted to
have a living, vital document called the Constitution, which in itself would do the things that
would accommodate the kind of country in which we live and the kind of people which inhabit
it.

Hamilton indicated four things he thought wereimportant: (1) the allocation and distribution
of power, (2) legidlative checks and balances, (3) an independent judiciary, and (4) an elected
representative self-government.

The Constitution also set forth those areas forbidden to government, e.g., article 1, sections
9 and 10, inwhich the powersof both Congressand the statesare very strictly and very carefully
limited. There was agrant of power by the peoplein the Constitution, but it was alimited grant
of power for a limited government. The framers protected individual rights. We sometimes
overlook the fact that there are contained within the document of 1787 a number of basic
individual rights. While | shan’t get into the argument between the federalists and the anti-
federalists as to whether a bill of rights was needed or whether there was any utility to it, |
believe the Constitution probably would not have been ratified if there had not been apromise
that a bill of rights would be added.

TheBill of Rightsand the Constitution itself stand as el oquent testimony to the effort which
weinthe United Statesin every generation must continually make: to resolve the tension between
liberty (majority rule) and equality (individual rights). One needs but to recall the Lincoln-
Douglas debatesto understand the overriding importance of thisquestion to the Civil War itself
to understand what occurs when thistension is unresolved.

Finally, the Constitution, by providing for regular elections and amending procedures, allows
for orderly change. Put another way, the Constitution provides for the legitimacy of successor
governments. We tend not to pay much attention to that after nearly 200 years of doing it on a
regular basis. The legitimacy of the succeeding government and the fact the succeeding
government is looked upon as the legitimate government is one of the marvels and the glories
of the American system of constitutional government. Wedo that by having regular free elections
and by having a procedure for the orderly amendment of the Constitution.

[

Enough of the United States Constitution; | have discussed it simply to indicate the
Washington State Constitution has some of the same basic underlying ideas. But thereis alot
more and that, of course, isthe reason for entitling my remarks the “Mind of the Founders.”

First, some facts and figures which help to understand what happened in 1889 in Olympia
when the Constitutional Convention met.

Washington became aterritory in 1853. In 1878 the so-called WallaWalla Convention was
held. Fifteen delegates attended. They were not men of any particular substance or experience.
In 1878, there were about 70,000 people within the entire territory and only two cities had more
than 4,000 people—WallaWallaand Seattle. The constitution written at WallaWallawas adopted
by afairly small vote. Some commentatorsindicate, with justification, that the whole thing was
simply amaneuver to assure that when Washington finally became a state it would include the
|daho Panhandle. The matter did not even get out of the congressional committeesin Washington,
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D.C., and everything lay in a state of disrepair until the year 1889.

By 1889, several things had happened. First of al, the Northern Pacific Railroad had been
completed in 1883. It had come to tidewater at the City of Destiny, Tacoma. By that time, the
territory had not 70,000 people but 300,000. It was in the midst of an economic boom. Perhaps
most importantly of all, in the 1888 election at the national level, the Republicans had swept the
field. Without getting into unseemly partisanship, the fact of the matter is that the Democrats
did not want any new states in the northern tier because of the well-grounded fear that they
would al vote Republican. So aslong asthe Democrats either held the presidency or one of the
houses of Congress there were not going to be any new states in the Northwest. But with
Republican control in 1889 and 1890, six states entered the Union; in 1889, Washington, South
Dakota, North Dakota, and Montana, and in 1890, Idaho and Wyoming camein. A Democrat of
that time was heard to say that under Republican rule states “did not come in singly but in
bunches.”

In 1889, admission was not an issue. The only issue was when we were going to get the
constitution written and voted upon. It was ssmply a matter of time and the formalities.

On February 22, Grover Cleveland, the lame duck President (by thistimethe new Republican
Congress had arrived in January 1889; these were the days when the new President was
inaugurated in March rather than in January as now happens), signed the enabling act. On July
4, 1889, the Constitutional Convention was convened in Olympia. Seven weekslater on August
22, 1889, it adjourned. On October 1, 1889, the Constitution was ratified by a vote of the
people; and on November 11, 1889, the state of Washington was admitted as the forty-second
state to the American Union.

The delegates were an interesting lot. There were 75 of them. The split along party lines
was. 43 Republicans, 29 Democrats, 3 Independents. Convention delegate John R. Kinnear ina
memoir writtenin 1913 wrote: “1t wasanonpartisan convention and politics at no time dominated
or appeared in the discussions.” While that may have been generally so, | have amodest caveat
which I will explain shortly, which disproves at least part of that statement. Democrats did,
however, head a number of committees, for example, the Committee for the Preamble and
Declaration of Rights.

The delegates, in contrast to the delegates to the WallaWalla Convention, were generally a
prosperous lot. They were politically knowledgeable and politically effective. They had lived
in other states and had other dealings with governmental matters. Some had been in Supreme
Courts and a variety of other high ranking governmental activities. Their average age was 45.
Finally, what isarguably thereal reason thingsworked so well: one-third of them werelawyers.
| will let you draw your own conclusions on that!

What wasthe political climate in 18897 What were the concerns the people had? As nearly
as | have been able to discover based on my reading and research, | would say there were five
primary areas that were of great public interest: (1) People were terribly concerned about the
private abuse of public office. (2) They were concerned about the private use of public funds.
(3) They were concerned about concentrations of power, whether this power wasin or outside
of government. (4) They were concerned with individual liberties. (5) Finaly, they were
concerned about public education.

The newspapers of the time wrote in their news and editorial pages about such things as
restricting and regulating large corporations, especially railroads; about women’ s suffrage and
prohibition. (Incidentally, both women'’s suffrage and prohibition were considered by the
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Congtitutional Convention. Therewastremendous pressure, particularly inthe areaof women’s
suffrage. The gentlemen who were at the convention did what |egislators on occasion do; they
referred the whole thing to the people. The people voted them both down. We were never a
prohibition state and we did not become a state in which women were granted the right of
suffrage until 1910, which seemsto me, for astate which pridesitself onits progressive outl ook,
was alittle late in the day.) The press also wrote about the ownership of the tidelands and the
municipal condemnation of private land. All of these matters, incidentally, were addressed by
the convention.

In the archivesin Olympia, there is afascinating exchange of correspondence between one
S. R. Frazier, who apparently wrotefor anewspaper, and Eugene Semple, who wasthe Territorial
Governor. On January 28, 1889, Frazier wrote:

| want to prepare an article for “ The Sunday Budget” which will embrace
answers to the following questions:

1. What existing, or prospective, interests in Washington deserve special
constitutional protection?

2. What should be the character and extent of such special constitutional
provisions?

A brief answer will be greatly appreciated. Please consider this letter
confidential. | want to use the matter February 10.

Governor Semplereplied, saying:

Replying to your letter of Jan. 28" in regard to protecting certain interests by
Constitutiona provision—I must say that in my opinion thefewer special features
contained inan organic Law [that is, the constitution] the better. Such adocument
should have an ample bill of rights so as to secure the largest personal liberty
consistent with proper administration of the government and should be so framed
asto give the Legidlature full power over al corporations and full power over
the question of taxation. Novel features should be avoided as much as possible
in aConstitution leaving experimentsto the [then hewrote theword L egislature,
crossed it out, and then put] Law making power [we judges have claimed for
sometimethat we areif not legislators, surely lawmakers] which can be [struck
that out and said] is more quickly responsive to the will of the people.

How did the delegates respond to these concerns? Let me discuss this from a number of
perspectives. First, thereisthe question of thelong-term allocation of power. Wetend today not
to pay much attention to thisaspect of constitutions, but rather to spend most of our timelooking
at the Bill of Rights. While | would not denigrate bills of rights, it has always been my belief the
most important thing constitutions do is to allocate the power coming from the people to the
government. The allocations of power in the Washington State Constitution are quite
comprehensive and in some ways quite detailed.

Wedo haveabicameral legidature. While unicameralism never got anywhere and we adopted
thetypical bicamerd legidature, interestingly enough, in the Washington Constitution, we always
had the principle of one person, onevote. Y ou will recall that in 1965 we came under afederal
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court order in this state because we did not have one person, one vote in our legislative
apportionment. Any fair reading of the Constitution shows quite conclusively there had always
been a constitutional directive that the Legislature was to apportion the legislative districts
based upon the census. Unfortunately, we did not do it for most of our history until we were
forced to do so by the federal courts.

Article 2, section 28, subsections 1 to 18, has awhole host of limitations on special private
legislation. Obvioudly, the Constitution was meant to get at some particular problems which
existed in theterritory. Let meindicate just three or four of these to give you some flavor of the
kinds of things with which the framers were concerned. The Legidature is prohibited from
enacting any private or special lawsin the following cases:

6. For granting corporate powers or privileges.

9. From giving effect to invalid deeds, wills or other instruments [there
apparently were some lawyersdown in Olympiain those daystaking
care of their clients].

14. Remitting fines, penalties or forfeitures.
17. For limitation of civil or crimina actions.

Article 2, section 19, and article 2, section 38, were the anti-logrolling provisions and they
have worked fairly well. Section 19 provides there shall be only one subject in a bill. The
Supreme Court is called upon constantly to define what that means. In addition, the subject of
the bill shall bein thetitle itself. Section 38 forbids any amendment or change in abill which
was not within the scope and object of the bill. That is, of course, the matter presiding officers,
lieutenant governors, and speakers are constantly ruling on—whether an amendment to abill is
within the scope and object.

There are some very specific provisionson bribery and corrupt solicitation (article 2, section
30). Similar provisions are not in the federa constitution, but apparently there were some
problemsin the territory of Washington.

A not so happy part of article 2 dealing with the Legislatureisthe alien land law, section 33.
The Chinese were expelled from Seattle in 1886, and there is at least one school of thought
which believes the adien land law was an anti-Asian, anti-Chinese, piece of constitutional
tinkering. | am convinced it wasnot. | am persuaded by the debate which disclosed the perceived
problem lay in the fact that those who supported the aien land provision claimed 21 million
acres of land already were owned in the United States by foreign syndicates, European, British,
and others, and they believed it was evil to have foreign ownership. Those on the other side said
the new state should not inhibit foreign capital needed for development. In any event, it later
became clear this unpleasant provision was being used as an exclusionary device for Japanese
who owned land in Washington. Finally, after anumber of tries, in 1966 the alien land law was
stricken from our constitution.

In dealing with the executive power, the framers had a singular aversion to concentrations
of power. From that aversion we have our fractionated executive. Within the constitution, there
are eight separately elected state-wide officials. The Legislature has now given us a ninth, the
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insurance commissioner. Each has an independent operation and each has control over the
administration of substantial appropriations. As a matter of fact, the Governor controls the
alocation of only about one-third of moneys appropriated by the L egislature. The framerswere
concerned public officialswould fatten themsel ves at the governmental trough. Thus, therewas
aprovisionwhich provided no salary increases could be received during the term of any executive.
Thisprovision wasrepealed in 1968. There was some consideration at the convention to giving
governors the power to set the agenda when they called the Legislature into special session.
Thiswas not done and governors ever since have wished it had been done.

The most interesting characteristic of the Washington judiciary isthat it is a unified court
system. We did not fall into the trap of some Eastern states of having a variety of courts, e.g.,
common pleas, oyer and terminer, probate, and surrogate court. We have one court of genera
jurisdiction, the Superior Court. There was an attempt made to amend article4, section 3relative
to the election of judges of the Supreme Court. Thewholeidea—thiswas said quite candidly on
the floor—was that the Democratic minority at the convention felt that without thisamendment
the people would el ect nothing but Republicans, even though it was anonpartisan el ection then,
as now. When the matter came up for vote, it was voted down on a straight party-line vote; the
happy comments of John R. Kinnear about the lack of partisanship seem abit disingenuous!

There is another provision which those who do not like judges as a general class might
ponder. It isarticle 4, section 8. It deservesto be stated in its entirety:

Any judicia officer who shall absent himself from the state for more than
Sixty consecutive days shall be deemed to have forfeited his office: Provided,
That in cases of extreme necessity the governor may extend the leave of absence
such time as the necessity therefor shall exist.

So, if anyone has designs on a judge and does not think the electoral process will work,
simply inveigle that judge to leave town, keep the judge out for 61 days, and you have got it
made—unless you have a governor who will come to the judge’ s rescue.

Article 12, deals with corporate regulation. As | indicated, the framers did not particularly
like corporate power. Thereal problem, however, wasto have enough regul ation so asto control
the corporations, believed to be absolutely essential by the overwhelming mgority of the
delegates, but so much asto discourage out-of-state investors. Thiswas not astate then or even
perhaps now with alot of idle money sitting around. Money to invest in the machines and the
mines and in the manufacturing plants must comeinlarge measure from the outside. The question
iswhere do you draw the line? At the time the framers did not know, but they did the best they
could. I think experience has indicated they did fairly well because article 12 seems to have
worked al right having been amended only threetimes. There are anumber of specific provisions
to protect the people against watered stock, trusts and monopolies and a variety of special
privileges, including legidlative extension of existing franchises.

These, then, are some provisions which in my mind addressed the issue of making sure that
not too much power was allocated to anyone or for any one governmental body.

| have left out one office about which you may have at least amodest curiosity. What about
the concentrations of power in the judicia system? What about the Chief Justice? | suspect
there are very few, if any, here who have any notion of where the Chief Justice comes from
other than Olympia. But how do we get where we are? Well, it is an exceptionally complex
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provision. If you can understand tide tables and eclipses of the sun and phases of the moon, you
might have astart in figuring it out. | will tell it to you once and once only. Listen carefully. It
workslikethis: Every 2 yearsthere are three of the justices who are going to run for reelection
2 years hence. Of that class of three the justice who is the senior justice elected to a full term
who has|least recently been Chief Justice becomes Chief Justice. It isahighly ephemeral office.
| rosefrom thedesert intheearly part of January 1985; and | will sink back into the sandsagain,
to the general relief of agood many people, | suspect, in the early part of January 1987.

There are some specific provisionsin the Constitution to take care of somelocal problems,
and some of them are rather entertaining. Article 2, section 24, originally said the Legislature
shall not authorize alottery or adivorce. Of course the lottery provisions have disappeared, but
we still have the provision that the Legislature shall not authorize a divorce. When | mention
this provision, many people give me a blank stare. How come? There is some specific history
on that for the state of Washington. My understanding of the story is that the second territorial
governor of the state of Washington came to the state of Washington with two thoughts in
mind. Onewasto get adivorce. The second wasto get out of the state of Washington as quickly
as he could to get back to the state of Virginia where he could marry the wealthiest woman in
the commonwealth. Both missions were accomplished. The convention delegates wanted to
make certain we would have no more of that kind of nonsense!

Article 1, section 24, also applies to some specific local situations. Thisiswhat it says:

Theright of theindividual citizen to bear armsin defense of himself, or the
state, shall not be impaired, but nothing in this section shall be construed as
authorizing individualsor corporationsto organize, maintain or employ an armed
body of men.

Some of you who are students of the American Constitution will instantly recognize that
thisisour provision dealing with the right to bear arms, and you will also instantly recognize it
is substantially different, in fact, radically different from the provisions in the United States
Consgtitution. Thisseemslike an odd thing to have in the Constitution. Again, thereisahistoric
reason. In 1888, in Cle Elum and Roslyn, the railroads which owned the mines and were faced
with astrike brought in and armed strike breakers. Interestingly enough, really without debate,
at least asis shown by the Journal, this particular provision prevailed. So, in this state under our
Constitution, you cannot have your own privately armed force.

I

These provisions are al fairly straightforward. The difficulty comes when the Supreme
Court is called upon to interpret the meaning of some of the more arcane and ambiguous
provisions in the Constitution. The function of the courts, indeed the power of the courts, to
interpret the Constitution had pretty much been agreed upon prior to 1787. But it was not until
Number 78 of The Federalist Papers, written by Hamilton, that the notion of judicial review
was set out quite concisely. Then, of course, inthe great case of Marbury v. Madison, 5U.S. 87
(1 Cr.) (1803), Chief Justice John Marshall for all time set down the position that the authority
for theinterpretation of the Constitution in aparticul ar case was going to be within the power of
the United States Supreme Court. Since then the courts in this country have adopted that as
their view. This generally is accepted by most, although Theodore Roosevelt, in one of his



“THE MIND OF THE FOUNDERS...” 149

wilder moments, thought that judicial review ought to be subject to areview by the Congress.
Whilel am agreat admirer of Theodore Roosevelt, | can think of nothing worsethan to havethe
Congress review any court’s decision, much less the decisions of the United States Supreme
Court.

What is it courts do? Essentially, when courts interpret a constitution they take the empty
vessels of thewordsin the constitutional document and try to pour meaning into them. Read the
United States Constitution and the Constitution of the State of Washington and you will
understand what | am saying. The words read well; you think they have some meaning, and
thereissome meaning there. But what do the words mean when they come up against aparticular
factual situation? Judges are constantly called upon to declare the meaning of the Constitution.
How do they go about doing it? If courts get into trouble, and we do from timeto time, | suspect
itiswhen peopledisagree with theinterpretation acourt of final resort places upon aconstitution.

In my opinion, constitutional interpretation is no different than interpreting any other kind
of document. Four things need to be done. First, courts look at the text itself. What are the
wordsin thetext? What isthe meaning of the words? While thisanalysisisgood for astarter, it
isusualy not thefinal answer. The meaning of words change. Sometimesit will change overnight.
Sometimes it may take 10, 20, 30 years. Sometimes it will take centuries. Words which may
have been appropriate in 1889 to explain something do not necessarily have the same meaning
in 1986.

Next, after a court has looked at the text, it tries to discern the intent of the framers. What
wasit that they were talking about? What did they intend when they put the words on the page?
Asyou know, thereisagreat controversy over this as to whether we should or should not look
back to and try to discover the framers’ intent. | am of the opinion that those who believe the
framers’ intent isimportant have by far the best of the case. While there are honorabl e persons
on both sides of the dispute, | think those who believe ajudge must at least attempt to discover
the intent of the framers have the better of the argument.

Asyou know, in the United States Constitution we have the notes of Madison and others.
We have no such fortune with the Washington State Constitution, regrettably, although shorthand
reporters—the two best in the state, so the record indicates—came to Olympia to take down
every word. They kept a complete record. The Convention then adjourned and the reporters
were not paid. At this point, they gathered up their notes and went home. No money ever came
from the appropriating or paying authorities; the reporters’ notes apparently were never
transcribed.

One of the sets of notes seemsto have been lost in atransfer from one office to the other. As
to the other set of notes there are two conflicting stories. Oneisthat they were simply tossed in
the furnace by the shorthand reporter—arather prosaic ending. Theone like better isthat they
were stored in the attic of aframe house in Tacoma and some time during the 1930s the whole
house burned down. Y ou can create a marvel ous scenario out of that set of facts! In any event,
there is no record, so we have to rely upon the journal, contemporary accounts, newspaper
accounts, recollections, and reminiscences. Interestingly enough, these sources are not all that
bad. It turns out that from them you can get afairly adequate record.

Thirdly, courts look at the gloss which has been placed upon these words, both by the
Washington court and by courts in other jurisdictions where similar or identical provisions
were in their constitutions.

Finally, and thisisthedifficult part, judges must try to apply the Constitution to contemporary
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times. What did the Constitution mean in 18897 Thisisimportant. But it isequally important to
decide what the words mean in 1986 when applied to the particular problems in 1986, which
quiteliterally those who wrote the document in 1889 had never thought about. The challengeis
to get the Constitution from 1889 to 1986.

IV
Let me give you four examples asto how it works, since | think it isimportant to indicate
how this crucial matter of constitutional interpretation is acted upon by the Supreme Coulrt.
What happens when you get new facts to which must be applied old principles?
| begin with article 8, section 5 dealing with the lending of state credit. In its entirety, the
section reads:

The credit of the state shall not, in any manner be given or loaned to, or in
aid of, any individual, association, company or corporation.

That all soundsfairly straightforward. Back in 1889 it probably was fairly straightforward.
For example, you cannot lend public money to the railroads. That was the mgor concern;
everybody understood precisely what the framers were talking about. But by the year 1985,
things had taken on a somewhat different cast. By 1985, the state had something called the
Washington Higher Education Facilities Authority which was allowed to go into the market
and sell bonds. The proceeds from those bonds would then be lent to various private colleges
and universities for the construction of certain buildings on the campus.

What had happened in the intervening 90 plus years was that the state had different needs.
To meet those needs a different kind of financing was adopted to take advantage of a different
tax system. The genius of the Washington Higher Education Facilities Authority, of course, is
that when the state borrows the money two things happen. First, whoever buys the bonds does
not have to pay any income tax on the bond interest. Secondly, whoever pays back the bonds
pays them back at a lower interest rate. Thus, there is a substantial fiscal advantage to both
borrower and lender. The other aspect of the arrangement is that the State of Washington is not
liable for default on the bonds. They are not general obligation bonds but are nonrecourse
revenue bonds. This means in the event of default there is no recourse against the State by the
lender for itsmoney and the bondswill befunded by revenueswhich will be paid by theindividual
colleges and universities.

A writ of mandamus was applied for because the Governor refused to sign off on the bond
documents prior to this case. Higher Education Facilities Authority v. Gardner, 103 Wn.2d
838, 699 P.2d 1240 (1985). It came before the Supreme Court of the State of Washington. The
court had struggled for about 15 years on the question of article 8, section 5. In thiscase (and |
must confess to you | wrote the opinion), the court finally did clarify what the Constitution
meant. We held nonrecourse revenue bonds of this nature are not banned by article 8, section 5.
The court took old principles, applied them to new facts, and was, | think, entirely true to the
intent of those who framed the Constitution.

The second example isonethat will be morefamiliar. Itisarticle 9, section 1. Thiscontains
the celebrated statement:

It isthe paramount duty of the state to make ample provision for the education
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of al children residing within its borders, without distinction or preference on
account of race, color, caste, or sex.

Marvelous words! Now, what do they mean? Well, nobody had ever had to say what they
meant. For about 80 years it was one of those great sentences in the Constitution which was
uninterpreted. It is unique. There is not a single other state constitution which has language
identical to that unique language. No one was quite sure what the words meant because no one
ever had to use them. Finally, in the 1950s and 1960s, old doctrine and new facts intertwined.

You will recall in the 1950s, beginning in about 1957, and running well into the late 1960s
and early 1970s, the State L egidlature was not willing to appropriate the kind of money considered
to be necessary for the maintenance and operation of the public schools. So public schoolswere
required to resort to special levies. Now a special levy is not bad for enrichment programs,
perhaps, and it isnot bad when it isabout 5 or 10 percent of maintenance and operation. By the
end of the 1960s and the early 1970s, however, special levies were not 5 or 10 percent for
mai ntenance and operation; they were reaching 35 or 40 percent. The Washington Constitution
requires a 40 percent turnout and a 60 percent vote on special levies. With these requirements,
when there is 40 percent of the maintenance and operation budget riding on a special levy, a
school district and its students became engaged in acrap shoot, not in the orderly carefor public
schools.

So finally, in the mid 1970s, an action was brought by the Seattle School District, and the
celebrated case of Seattle School District No. 1v. Sate, 90 Wn.2d 476, 585 P.2d 71 (1978) was
handed down. The State Supreme Court said the State did have asits paramount duty the ample
provision of an education for all childrenin the state. The court held the duty ran not to the local
jurisdiction to be met by special levies, but rather, the duty ran directly to the State and the State
has an obligation to provide basic education. The definition of basic education camein alawsuit
some years later.

That’ show it worked. Was the court true to the thoughts of the framers? | think it was. The
vote was 6-3 on that particular case. While reasonable persons could go either way, looking at
the situation with which wewerefaced inthe 1960s and early 1970s and the absol ute preeminence
that those who framed the Constitution gave to public education—Iooking at those particular
words* paramount duty” —it seemsto methat the action taken by the court wasindeed appropriate
and consonant with the intent of the framers.

L et me next discuss the Declaration of Rights. Thisisone of those parts of the Constitution
to which for years nobody paid much attention, except the article dealing with freedom of
religion. Weonly paid attention to that section because we found out it was so strictly construed
that we could not have chaplains at various state institutions, such as institutions for the blind
and prisons. The people had to amend the Constitution (article 1, section 11) to allow that.

Otherwisg, it pretty much lay fallow for agood many years. At the Constitutional Convention
itself therewasreally no argument about the Declaration of Rights, except for two sections. The
one was on the taking clause, the matter of eminent domain, which took up severa pages of
argument in the journal. The other one was on the Preambl e to the Constitution. The issue was
whether the deity should be mentioned at all in the Preamble. The original document, which
was reported from the committee to the convention, read:

We, the peopl e of the State of Washington, to secure the blessings of liberty,
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ensure domestic tranquility and preserve our rights, do ordain this constitution.

Thislanguageissimilar to the Preambleto the United States Constitution. Thiswas defeated on
the floor 45 to 22. The minority report came out like this:

We, the people of the State of Washington, grateful to the Supreme Ruler of
the Universe for our liberties, do ordain this constitution.

This was adopted 55 to 19.

The Declaration of Rights is a fascinating document. It has some provisions which are
identical to those in the United States Constitution. It has some in which the language differs
somewhat from the federal Bill of Rightsand what the difference meansis not readily apparent.
Here are some examples.

Article 2, section 10:

Justice in all cases shall be administered openly, and without unnecessary
delay.

Article 1, section 22: We are one of about 25 states, and the United Statesisnot included in
thislist, which provide for aright of appeal in all criminal prosecutions.

Two areas in which we tended in recent years to have a substantial amount of controversy
arearticle 1, section 5, and article 1, section 7. Article 1, section 5 (freedom of speech) says.

Every person may freely speak, write and publish on all subjects, being
responsible for the abuse of that right.

Article 1, section 7, isour version of the Fourth Amendment and itslanguage is completely
different from that of the Fourth Amendment. It reads:

No person shal be disturbed in his private affairs, or his home invaded,
without authority of law.

Each of these provisions, with the exception of the one dealing with the right of appeal, has
been the source of lively discussion in front of the Washington State Supreme Court in the last
10 years. Infact, itisfair to say that in the last 15 years there has been aresurgence of interest
by state courtsintheir state constitutions. There are somewho say thisisonly happening because
al the“liberals’ on the state supreme courtsthink the United States Supreme Court isbecoming
more “conservative” and they want to show that they are not going to let that happen in their
states. | think thisisafaulty analysis.

| think something far more profound isgoing on. In thefirst place, there are very few cases
inour history on the Washington State Constitution, particularly as compared to the number of
cases on the United States Constitution. Those cases which we do have are primarily noted for
the lack of analysis given to the meaning of the language by the Washington State Supreme
Court. One of thereasonsfor thisisthat before 1960 there did not seem to be much call to look
at the Washington State Constitution Declaration of Rights. Since 1960, practically al of the
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first eight amendments of the Bill of rights have been incorporated. That is, they apply to the
states as well asto the federal government. So the Warren Court, specifically, and the Burger
Court, to alesser extent, have simply overridden any interests which the state might have.

Anexampleof what has happened isthe cel ebrated case from thiscampus, Satev. Chrisman,
94 Wn.2d 711, 619 P.2d 971 (1980). Here, certain evidence was excluded and the conviction of
the defendant was reversed by the State Supreme Court based on our understanding of the
Fourth Amendment. The case went to the United States Supreme Court, which disagreed with
our interpretation of the Fourth Amendment and reversed. No mention was made by counsel,
only the court, asto whether article 1, section 7 applied to the case. On remand from the United
States Supreme Court, however, the Washington State Supreme Court reconsidered the case
and again reversed the conviction, thistimerelying on the State Constitution article 1, section 7
to exclude the evidence.

In this connection, it should be noted state courts are now specifically being encouraged by
many of the members of the United States Supreme Court to look at their own constitutions.

Finally, when Supreme Court Justices take their oath of office, they swear to uphold the
Constitution of the United States and the Constitution and laws of the State of Washington. If
we are going to uphold the Constitution of the State of Washington we had better get at it to see
exactly what the Constitution means. And that is what we have been doing.

Onefinal observation—thisis example number 4—on the interpretation of the Declaration
of Rights. This concerns the question of the fundamental premises which the framers of the
Constitution had when they wrote the document. Let me give an illustration of the difficulties
involved. We had a case called Alderwood Associates v. Washington Environmental Council,
96 Wn.2d 230, 635 P.2d 108 (1981) in which a 4-1-4 court addressed the question. Four were
on the plurality; there was one concurrence who went with the result of the plurality; and four
dissented. The question was whether the Washington Environmental Council could collect
signatures in the Alderwood Mall north of Seattle when the private owners of the Alderwood
Mall did not want them to do so. As a matter of fact, the owners got an order enjoining the
collection of signatures. The division in the court, and this goes to the whole question of
fundamental premises of the framers, was on thisissue: Did the framers mean the Declaration
of Rights to protect an individual against the government, which is the standard doctrine, or
was it meant to protect a person not only against the government but against another private
citizen? In other words, are individual s protected not just against the City of Seattle or the State
of Washington in free speech matters, but al so against the Alderwood Mall or some other private
citizen who may beinfringing upon what are perceived to betheir rights of free speech? Thisis
an important issue. Two members of the court have written law review articles on the subject,
one published in the University of Puget Sound Law Review, and the other in the Willamette
Law Review.

To discover the framers' intent involves not just a textual analysis, nor an analysis on a
section-by-section or word-by-word basis. What has to be discovered is the underlying and
fundamental premise of the document itself: Against whom was the document to be applied,
the individual or the state? Most courts in recent years, and there have been about 10 of them
which have acted on it, have taken aview that it isthe individual against the state that isto be
protected and not the individual against the individual. | believe this to be the correct view and
the fundamental premise of the framers.
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When | reread my title, | was struck by the presumption, and perhaps even the
preposterousness, of in about an hour talking about the collective “Mind of the Founders’ and
the meaning of the Washington State Constitution. That cannot be done in an hour or aweek; it
probably cannot be done evenin alifetime. | hopeif | have done nothing else this evening that
| have encouraged you, not aslawyersor asjudgesor as students or as political scientists, but as
citizens, to acquaint yourself more thoroughly with the Washington State Constitution.

We stand, in avery real sense, in the lengthened shadow of those individuals who gathered
in those summer weeks in the city of Olympiain 1889 to form this document. They wrote a
great document. They wrote a great document for us. They created a Constitution in 1889
which, initsessentials, isjust asvalid and just as vibrant today asit wasin 1889. Each of us has
aresponsibility to know what isin that document, and we must strive in the best way we can to
live up to the vision which was given to us by those who wrote our Constitution.
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THE NEW CREATION

The clothing of my flesh
Has seen too many seasons.
New trim will not restore
Its earlier shape and bloom.
How pleasant to dispense
That morning in eternity
With poor appearance and step out
Into the light of grace,
No longer to appear,
Instead to purely be.

A WORD IN SEASON

Celebrate therose
Before the frost
When ardent color goes,
Rare beauty lost.

The tender tribute pay
To onewho’'s near
Before love moves away
And cannot hear.

SUMMER RAIN

A walk in summer rain
Islike silence between good friends,
Not uncomfortable, but strengthening.
Enduring relationships restore the past.
Present silence comes when we are both
Remembering - and reaffirmed,
Just as the warm summer rain
Reaches to the roots and renews
The brimming summer flowers.
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COMMON PRAYER

| am thankful for the path
Of remembered prayer, rote formulation
Like smooth stepping stones along which
I move without being moved,
Intent on right order, not their meaning.

| recite the ancient axioms
Like a child the multiplication tables,
Faithful without understanding,
Following the words, still in darkness,
But, somehow, enabled to proceed.

BELIEF

In the morning | believe.

Has the world not sprung into being,
Complete, like the paper flower
Sedled in ashell and
Dropped in aglass of water, rising
With quivering leaves and blossoms
Simmering in aseaof light?

At night | am uncertain.
| stumble painfully, against furniture
Stacked haphazardly, stored
Who knows when or why, forgotten,
Till, restless, | encounter it
As| pace the dark attic of my mind.
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DISTURBANCE

Why wind?
Breaking in on me like this,
Shoving open the door, sending
A wave of cherry blossom petals
Spinning across the floor.
Have you cometo deliver
Aninvitation to the Dance? Be off!
My children are living their own romances
And | haveironing to do.
But | leave the door open.

Petals swirl like ghosts around my feet.
My heart swells with inexpressible longing
And | press new wrinkles
In my son’s shirt Sleeve.

WITNESS

A shadow of my former sdlf,
| do not plan to be
A person who blocks out the light,
The shadow that you see.

| an aliveand may | live
By standing all aglow,
| testify it isthelight
In which | come and go.
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EN ROUTE TO CENTRALIA

Driving to work down the freeway,
Peering through cobweb mist, | saw the sun
Basking on a hillside farm,

White house, outbuildings, a pasture
Dotted with cows, no human figures,
Small, precise as a primitive painting,
Forever Eden, if Eden ever was.

| wanted to throw it all up,
The car, the heater going in the grudging spring,

Tape deck spinning elegant Vivaldi,

Job, responsibilities behind, before,
| wanted to be there, stand motionless

In apastoral idyll scarceamile
Away yet in acountry infinitely far,
And yet in somebody else’s life, not mine.

But there wasn’t any way to get there,
No road that | could see, or |
Had passed the turn and never noticed.
| only saw it for amoment. Still,

It makes adifference that | caught a glimpse
Of another reality, one lived in the sun.
I’m thankful as | am thankful
For wilderness | shall probably never explore,
Having lived indoors so long, no longer fit.
Enough that gracious trees and mountains stand
And the meadow of that morning
Still lies basking in the sun
While | keep driving to Centralia.
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Barbaraand JamesDolliver enjoying themselvesat the 1976 Washington State Bar Convention.

Justice Dalliver greetsU.S. Senator Warren Magnuson at areception February 15, 1979.

JamesDoalliver (far left) posesfor picturewith hiswife Barbara, Governor Daniel Evans, andthree
of hischildren Nancy, Keith, and Jennifer (lft toright).

Dalliver Memoria State Park was named after Jonathan Prentiss Dolliver, Justice Dolliver’suncle.
The park islocated near Fort Dodge, lowa, where Justice Dolliver grew up.

Jamesand BarbaraDalliver

Supreme Court Justice Richard Guy, Secretary of State Ralph Munro, and Governor Daniel Evans
(inback, left toright) with Justice Dolliver (seated).

Governor Daniel Evans(left) and James Dolliver at apressconferenceon April 22, 1976,
announcing Dolliver’ sappointment to the Washington State Supreme Court. (AP photo)

James Dalliver (left) served as Governor Danidl Evans (right) chief of staff from 1965 until 1976,
when Evansappointed him to the Washington State Supreme Court.

JamesDolliver being swornin asaWashinton State Supreme Court Justice.
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“Jim Dolliver classact then and now” - Shelby Scates, Seattle P-I
“Former Federal Building renamed” - Bob Partlow, The Olympian
“’Wiseold man’ leaving state high court” - David Ammons, Associated Press
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